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NOTES OF THE WEEA 














Guardianship of Infants Acts: Pro- 
cedure on Appeal 

When application is made to a mag- 
istrates’ court under these Acts in 
respect of more than one infant belong- 
ing to the same family, the question 
arises whether, in the event of the 
application being granted there should 
be one or more orders. Probably 
practice varies. Since the application 
is usually heard as one, however many 
children may be involved, there would 
seem to be no objection to. their 
inclusion in one order, although there 
might be different provisions relating to 
each. Perhaps because of the possibility 
of these different provisions, some 
courts prefer to draw up a separate 
order in respect of each child. 


A recent direction by Roxburgh, J., 
(see [1957] 1 All E.R. 32) implies that 
there is no need to fear that the High 
Court would disapprove of a single 
order. It is directed that in case of an 
appeal from a county court or a 
magistrates’ court the notice of motion 
should be a single notice in respect of 
all the infants involved, whether there 
has been a single order or more than 
one order made at the same time in 
respect of the infants. The provisions 
relating to each should of course be set 
out in separate paragraphs of the 
notice, if necessary. 


Duplication of Proceedings 


A learned correspondent, referring to 
our note at p. 1 ante, informs us that 
another possible reason for proceedings 
being taken before magistrates when a 
person has already been committed for 
trial on a coroner’s warrant has been 
suggested to him, namely that a cor- 
oner is not empowered by the Poor 
Prisoners’ Defence Act to grant the 
prisoner a defence certificate. 


To this it may be replied that the 
accused can obtain a defence certificate 
from the court before which he is to be 
tried. Admittedly, if an accused person 
is to be given legal assistance, the 
sooner he gets it the better opportunity 
there is for the preparation of his 
defence and for securing the attend- 
ance of witnesses. That, however, 
would not, in our opinion, be a 


sufficient reason of itself for the addi- 
tional expense of time and money 
involved in the magisterial proceedings. 
Witnesses have to give evidence twice, 
and in cases of murder or manslaughter 
this may be for some of them a painful 
experience. There may, however, be 
other reasons, as we suggested in our 
earlier note. 


Quarter Sessions and Probation 

It is evident that increasing use is 
being made by courts of quarter 
sessions of the services of probation 
Officers, and this fact is welcomed by 
the probation service itself. Probation 
officers are glad to be asked to furnish 
reports for the assistance of the court 
in deciding upon treatment, and they 
are also glad to receive probationers 
from those courts as well as from 
magistrates’ courts. 

As the supervizing court in respect 
of a probation order is always a mag- 
istrates’ court, the recorder or the 
members of a court of quarter sessions 
may well hear no more of the case 
unless the probationer does so well on 
probation that the court is asked to dis- 
charge the order or does so badly that 
he is brought back for sentence. Some 
courts ask probation officers to furnish 
occasional reports on progress. 


In the annual report of the Surrey 
probation committee, Brigadier A. C. 
C. Willway, writing as chairman, states 
what has been done in that county in 
order to deal satisfactorily with this 
matter and in the matter of persons 
discharged from custody coming under 
supervision. As he says, quarter sessions 
have no probation case committee ; the 
court is not responsible for and cannot 
exercise the oversight of what may in 
some cases have been interesting—even 
daring—experiments. 


The New System in Surrey 


It was accordingly decided to estab- 
lish a committee called the Treatment 
of Offenders Committee which would 
receive periodical reports from proba- 
tion officers, on the progress of all 
persons under supervision as a result of 
orders of quarter sessions—not only 
probationers but also persons released 
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on licence from preventive detention, 
corrective training, borstal and ap- 
proved schools. Efforts have also been 
made to obtain information on the 
behaviour of young offenders immedi- 
ately after their discharge from deten- 
tion centres. 


The value of such a committee is 
indicated by the following statement : 
“Probably the most difficult problem 
which any court has to face is the 
decision which it has to take in find- 
ing the appropriate sentence for an 
offender, and any information, however 
scanty, concerning the subsequent con- 
duct of a prisoner who has been 
sentenced is not only of acute interest 
to those trying to bring about the 
reformation of a criminal’s way of life, 
but must be of assistance when consid- 
ering the correct treatment in other 
cases.” 


The committee has been in being 
since the beginning of 1956, and makes 
confidential reports to the justices, at 
the four general quarter sessions. 


It is emphasized that this commit- 
tee is not a case committee in any 
sense. It issues no instructions and is 
most careful not to trespass on the 
preserves of the supervizing court. 


Good Sportsmen 


A hostile crowd is too often a feature 
of the situation when the police are 
trying to quell a disturbance and make 
an arrest. Onlookers who go to the 
assistance of the police take some risk 
and are therefore to be commended. It 
is always pleasant to hear of incidents 
in which members of the public show 
they are definitely on the side of law 
and order. 


The Maidenhead Advertiser, com- 
menting on a case in which a number 
of young men were dealt with on 
charges arising out of a street fight 
that followed a dance, stated that the 
disturbance went on for 40 minutes and 
was only brought under control when 
members of a visiting rugby club 
came to the assistance of the police. 
Their help must have been particularly 
welcome, since players of that game 
must be strong, fit, and accustomed to 
acting together. They would be able 
to make short work of the type of 
youth who indulges in brawls after 
dances, and perhaps they would not 
feel so obliged as do the police to con- 
fine themselves to restraint without even 
a suggestion of retaliation. 


Such intervention is of value at the 
time, and it is also an example to be 
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followed by other decent, active young 
men who are not afraid of a rough and 
tumble, but are above brawling and 
street fighting. 


Smash without Grab 


It is easy to understand why a man 
commits a smash-and-grab raid. He 
takes the risk of a long sentence for 
shop-breaking, but he may hope to 
escape with a haul of valuable jewellery. 
We can also understand the procedure 
of the down-and-out, now a rarer type 
under a welfare state, who breaks a 
window and waits for a policeman to 
take him inside where he says he wants 
to be. What is less comprehensible is 
the man or woman who breaks a 
window in Whitehall or Downing Street 
or elsewhere in order to register a pro- 
test against the policy or action of the 
Government. Perhaps it is done in the 
hope of appearing in court and thus 
securing publicity for the protest and 
of making a political speech, but it is 
not the best means of putting forward 
a point of view or airing a grievance. 


For some of these people it may at 
least achieve publicity, and that may 
be the explanation. They may have 
contemplated a letter to the press, but 
rejected that idea in the fear that it 
would not be published. Besides, there 
is something dramatic about the crash 
of the brick through the window, 
followed by the appearance in the court 
and in the newspaper. 


The man who throws the brick does 
not always wait for the sequel, how- 
ever. Recently a brick was thrown 
through a window of a local Con- 
servative Party office by someone who 
did not stop to see what happened. 
Attached to the missile was a note 
stating that the writer’s children would 
starve unless he had more petrol. They 
will certainly not be allowed to starve, 
even if their father is placed in financial 
difficulty, and breaking a window will 
not help the petrol situation or induce 
the authorities to allot more to him. It 
all seems rather childish, yet we read 
that a woman taxi-owner has been fined 
for throwing two bricks at the same 
office because she was dissatisfied with 
the allowance she received. Perhaps the 
less publicity such offenders receive in 
future the better. 


New Regulations for Speed Limits 


Subject to their being approved by 
Parliament the Motor Vehicles (Varia- 
tion of Speed Limit) Regulations will 
come into force on May 1, 1957. They 
deal with the question of the speed 
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limits of various classes of vehicles 
which are at present regulated by sch. | 
to the Road Traffic Act, 1930, as sub- 
stituted by the 1934 Act and as 
subsequently varied by various regula- 
tions. All such varying regulations will 
be repealed and the schedule to the 
new Regulations will be subsiituted for 
the said sch. 1. 


The principal changes effected by the 
new regulations will be as follows: — 


1. Heavy motor cars, being goods 
vehicles not drawing trailers, and artic- 
ulated vehicles all wheels of which are 
fitted with pneumatic tyres have their 
speed limit raised from 20 to 30 miles 
per hour. 


2. Passenger vehicles (including dual 
purpose vehicles) which are motor cars 
adapted to carry not more than seven 
passengers exclusive of the driver and 
which are drawing a_ close-coupled 
four-wheeled trailer have their speed 
limit raised from 20 to 30 miles per 
hour. 


3. Any goods vehicle drawing a 
separate trailer and a motor tractor 
drawing a single trailer where some of 
the wheels are fitted with soft or elastic 
(as opposed to pneumatic) tyres has its 
speed limit increased from 12 to 20 
miles per hour. 


4. Heavy locomotives have their 
speed limit increased from five to 12 
miles per hour provided that they are 
not drawing more than two trailers and 
all wheels are fitted with pneumatic or 
soft or elastic tyres. 


5. Some track-laying vehicles (if 
some wheels have soft or elastic tyres) 
have their speed limit increased from 
12 to 20 miles per hour provided that 
the tracks are fitted with springs and 
resilient material. 


6. Certain other track-laying vehic- 
les having tracks fitted with springs 
but not with resilient material have 
their speed limit increased from five to 
12 miles per hour. 


The new schedule should make it 
easier to determine what the speed 
limit for a particular vehicle is. The 
regulations to be revoked are the 
Motor Vehicles (Variation of Speed 
Limit) Regulations, 1937, 1938 and 
1955, arid the Motor Vehicles (Gas- 
propelled Vehicles) (Variation of Speed 
Limit) Regulations, 1940. 


The regulations do not affect the 
general speed limit for built-up areas 
which is enacted by s. 1 of the Road 
Traffic Act, 1934, and given permanent 
effect by s. 4 (1) of the Act of 1956. 








Ro 


Ro 
to 
sta 


lai 
fill 





VOL. 


vehicles 
7 sch. | 
aS sub. 
nd as 
regula- 
Ns will 
to the 
ted for 


by the 


s:— 


goods 
| artic- 
ch are 
> their 
) miles 


g dual 
Ir cars 
seven 
r and 
upled 
speed 
S per 


ing a 
ractor 
me of 
lastic 
las its 
to 20 


their 
to 12 
y are 
s and 
tic Or 


s (if 
tyres) 
from 
that 
and 


ehic- 
rings 
have 
ve to 


ce it 
peed 
The 
the 
peed 
and 
Gas- 
peed 


the 
reas 
oad 
rent 


CXxI 


Fire Service Costs 1955-56 

Expenditure on the fire service in 
1955-56 continued its increase, and at an 
accelerated speed; as the following 
figures, taken from the Return prepared 
by the Institute of Municipal Treasurers 
and Accountants and the Society of 
County Treasurers, show. 




















Year Expenditure Increase Percentage 

| Met From over Increase 

Rates Previous 
| and Taxes Year 
£ £ 

1952-53 16,720,000 1,400,000 8 
1953-54 17,360,000 640,000 4 
1954-55 17,750,000 390,000 2 
1955-56 | 19,040,000 | 1,290,000 7 





Expenditure on pay and_ pensions 
accounts for about three-quarters of the 
total cost of the service, rates of pay 
being based on the advice of the two 
National Joint Council’s concerned. At 
March 31, 1954, the maximum weekly 
pay of a firemen was £9 I1s., a year later 
it had risen to £10 7s., and at March 31, 
1956, it had further increased to £11 2s. 


Since that date annual increments have 
been doubled and long service increments 
up to 15s. a week added. 


Pay being determined on a national 
basis the only way of effecting economies 
open to local authorities is in relation to 
numbers employed and here it has not 
on the whole been possible to effect any 
reductions of authorized establishments: 
these in fact showed a slight increase at 
December, 1955, compared with the 
numbers employed a year earlier. (At 
December 31, 1955, the whole-time 
establishment totalled 20,163.) Thus 
although in 1954 the Select Committee 
on Estimates recommended a complete 
review of fire risk categories (which in 
effect determine the number of men 
employed in each area) nothing has so 
far been achieved by way of personnel 
reduction. On the contrary, if certain 
views are accepted on duty systems 
further significant increases in personnel 
may be expected. 


The number of fires attended during 
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the period under review showed an 
increase Over previous years as a result 
of the abnormally dry summer of 1955. 
Even so the load was not particularly 
heavy as these examples of fires attended 
in relation to personnel show:— 





Personnel 








Authority Number | Number 
of of 
Separate Calls Whole- | Part- 
Fire (Monthly time time 
Stations | Average)* 
Counties 
Durham 26 146 343 | 227 
Hereford 13 23 47 119 
Monmouth 17 41 100 | 230 
County 
Boroughs 
Barrow-in- 

Furness 1 22 44 5 
Burton- 

upon- 

Trent 1 8 39 11 
Eastbourne 1 8 40 ll 
Hastings 2 12 46 10 
Leeds 5 108 222 — 

















*Excluding chimney fires and false alarms. 

There was no significant rise in costs 
apart from pay and in fact in the majority 
of expenditure heads there was a slight 
reduction. 





PUBLIC SERVICE VEHICLES 


By ERNEST WURZAL, Solicitor (Hons.) 


Section 61 of the Road Traffic Act, 1930, and s. 25 of the 
Road Traffic Act, 1934, have been repealed and replaced by 
ss. 39 and 40 of the Road Traffic Act, 1956, and sch. 6 thereto. 


Hitherto a road service licence was required under s. 72 of the 
Road Traffic Act, 1930, for the use of a motor vehicle adapted 
to carry eight or more passengers as an express carriage or a 
stage carriage unless the vehicle was being used on a special 
occasion for the conveyance of a private party and the conditions 
laid down in s. 25 (1) of the Road Traffic Act, 1934, were ful- 
filled (Victoria Motors (Scarborough) Limited and Another v. 
Wurzal [1951] 1 All E.R. 1016: 115 J.P. 333). 


“* Special occasion ’’ meant something special occurring in the 
place which was the object of the journey (Wurzal v. Dowker 
[1953] 2 All E.R. 88; 117 J.P. 36). 


The decision in Victoria Motors and Another v. Wurzal, supra, 
led directly to the recent alterations in the law. 


There is still a distinction between motor vehicles adapted to 
carry less than eight passengers and those adapted to carry 
eight or more, but “ special occasion’’ has been confined to 
the former class of vehicles only. If such a vehicle is used as 
an express carriage or stage carriage for the carriage of more 
than four passengers a road service licence is necessary unless 
the journey is made on the occasion of a race meeting, public 
gathering or other like special occasion (Road Traffic Act, 1956, 
sch. 6, part I). 

Statutory recognition has, therefore, been given to the defi- 
nition of “* special occasion ”’ as laid down in Wurzal v. Dowker, 
supra, but, to all intents and purposes, “ special occasion ”’ is 
as dead as can be. It is the vehicles adapted to carry eight or 
more passengers, commonly called motor coaches, which are by 
far the more important. 


To enable a motor coach to be used as an express carriage 
or stage carriage without a road service licence it is no longer 


necessary that the journey shall be a special occasion but 
stringent conditions still have to be fulfilled. 

They are set out in parts III, [IV and V of sch. 6 to the 1956 
Act. 


There are some basic principles to be borne in mind in con- 
nexion with the conditions in parts IV and V which substantially 
re-enact the conditions in the repealed s. 25 (1) of the 1934 Act. 


Part IV.—Paragraph 8 
“‘Any remuneration in respect of the arrangements.” 


This includes a free seat for the organizer. It would also 
include a discount allowed off the operator’s account. If the 
operator paid commission to the organizer that would be 
** remuneration.” 


Paragraph 9 as qualified by para. 13 of part V. 


The prosecution must prove the defendants’ knowledge of a 
breach of this condition (Reynolds v. Austin (G. H.) & Sons, 
Ltd. [1951] 1 All E.R. 600; 115 J.P. 192). If the advertisement 
(not being an advertisement within para. 13 of part V) is made 
by someone other than the owner of the vehicle in such circum- 
stances that the owner could not reasonably be expected to 
know of it he would not be guilty of a breach of this 
condition. 


Paragraph 12. 


“ Frequently or as a matter of routine ’’ has often given rise 
to difficulties of interpretation. If the destination is, for example, 
a football match and one or more of the passengers has regularly 
been carried to that football ground on a number of previous 
occasions, i.e., the regular fortnightly matches played by the 
home team, that would be “frequency.’’ Facts showing 
frequency of travelling are given in Sidery v. Evans and Peters 
[1938] 4 All E.R. 137; 102 J.P. 517. 
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Part V.—Paragraph 14. 

The Public Service Vehicles (Contract Carriage Records) 
Regulations, 1951, have not been repealed and have been kept 
alive by para. 14 (6) of part V. Therefore, these are the appro- 
priate regulations. 

A combined work ticket and record is sufficient (reg. 4). 

Even if all the conditions in part IV are fulfilled a road 
service licence will be necessary if a work ticket is not carried by 
the driver (Evans v. Hassan and Matthews [1936] 2 All E.R. 107). 

A record and work ticket must be kept even if part III only 
is fulfilled. ~ 

It is important to note the regulations requiring a record and 
work ticket only apply to a motor coach used in circumstances 
in which the conditions set out in part III or part IV of sch. 6 
are being fulfilled. That is, where it is sought to use an express 
carriage or stage carriage without a road service licence. 

The record and work ticket are mot required for a contract 
carriage per se. The expression “ contract carriage records ” 
in the title to the regulations is misleading. 


VOL, 


Whilst the omission to make the record or the work ticket 
is not, in itself, an offence (except in so far as it lays the user 
open to prosecution under s. 72 of the 1930 Act) nevertheless 
it is an offence if the record, having been made, is not preserved 
for six months, or if it is not produced during that period to 
any person authorized by the Traffic Commissioners, if so 
required. 


Also, whilst it is not an offence if the driver does not carry 
the work ticket (if one has been made) nevertheless, if it has 
been made, and he does carry it, it is an offence if he fails to 
produce it for inspection if required by the police or the Traffic 
Commissioners. 

A learned Judge once said “It [a public service vehicle] is a 
creature of statute and a creature which, in its habits of appearing 
and disappearing (and, I suspect, of leaving a grin behind at the 
legal complications which its behaviour may cause) has many of 
the attributes of the Cheshire Cat.” 


We must wait and see if the grin remains. It may even grow 
larger. 


A PROFESSOR’S REFLEXIONS 


The Local Government Legal Society have been good enough 
to let us have a full note of an address delivered at their annual 
meeting in November, 1956, by Professor R. C. FitzGerald, 
Dean of the Faculty of Law at University College, London. 
Many of our readers will have heard the address or seen the note 
of it, but we are dealing with it at some length, because it struck 
chords which are unusual at meetings of local government 
associations. This may have been due partly to the fact that 
(as he said) the professor looked at local government as a 
ratepayer, taxpayer, and citizen, and had never been a member 
or official of a local authority. He suggested that the rate- 
payer and taxpayer were apt to be forgotten. The complaint is 
not unusual, but what is less usual is to find, in local government 
circles, serious defence of the measures of centralization carried 
out since the second world war, or since 1936, if one goes back 
to the beginning of trunk roads. 


We think the professor passed too lightly over the historical 
roots of local government, when he said there was no need to go 
back beyond the Local Government Act, 1888, but in our own 
remarks about local government reform we have suggested that 
there is nothing sacred about the organization established by 
that Act and the Local Government Act, 1894. The White 
Paper issued by the present Government is content to accept that 
organization, and this acceptance may be a confession of 
weakness or of reluctance to consider fundamental principles. 


Professor FitzGerald, at all events, supports the creation not 
merely of trunk roads, but of national services for electricity 
and gas, and national valuation of property for rates. He 
accepts also the transfer of hospitals to the Ministry of Health 
and would be prepared to extend nationalization to the control 
of schools. This, for the reason that he thinks the teachers 
would prefer it. 


In regard to housing it has long been a familiar proposition, 
although never a proposition accepted centrally or locally by 
the authorities concerned, that this should be carried out by 
some organism responsible to the national government, en- 
dowed with a power to mobilize the resources of the building 
industry. Experiments in housing made by the Ministry of 
Works have, it is true, not proved a happy precedent, but those 


who favour getting rid of the local authority in this field usually 
meet that particular criticism by saying they would transfer the 
function to an ad hoc body, with strong executive powers and 
the minimum of ministerial interference. Professor FitzGerald 
makes his suggestion from a different point of view; he does 
not seem to be so much concerned with the alleged inefficiency 
of local government housing, as with the incidence of cost. 
Why, he asks, should London ratepayers bear the cost of settling 
London work-people elsewhere? This resettlement is necessary 
because of industrial developments, among other causes, and 
government grants towards housing and resettlement are in his 
opinion no more than a palliative of what he regards as an in- 
justice to the London ratepayer. His remedy would be to 
transfer the burden to the taxpayer. He does not attach im- 
portance to the consideration which has prevailed since projects 
for moving the housing function upwards began to be discussed 
more than a generation ago; we mean that, among major 
services, housing is the one which most closely affects ordinary 
people, and ought therefore to be left in the hands of the local 
authorities which are nearest to the people. We should have 
been interested to know how the professor would have dealt 
with a suggestion which we have sometimes thought attractive, 
namely that the building of houses should be taken away from 
local authorities and handled purely on a basis of efficiency, and 
that the houses when built should be handed over to local 
authorities for management. If any Government mustered up 
courage to deal with housing on these lines, we should ourselves 
be prepared to entrust day to day management to parish councils 
in a rural district. 

Upon planning, Professor FitzGerald points out rightly that 
some aspects must. be dealt with nationally, such as the situation 
of oil refineries, which involves examination of harbour facilities 
and an acquaintance with national requirements as affected by 
changes in the producing countries. Time no doubt prevented 
him from pursuing the planning theme into fields more familiar 
in everyday experience. We should have liked to know what, 
in his assumed capacity of citizen and taxpayer, he thought of 
the present position under the Town and Country Planning 
Acts, when the builder of a small house may have to send 





of ( 
the 

shot 
and 
shot 
min. 
to t 
we 

extr: 
they 
choy 
they 
expr 
loca 


VOL. 


C ticket 
he user 
rtheless 
2served 
riod to 
_ if so 


t carry 
it has 
‘ails to 
Traffic 


e] isa 
earing 
at the 
any of 


1 grow 


sually 
er the 
Ss and 
yerald 
- does 
riency 
cost. 
ttling 
*ssary 
, and 
in his 
in in- 
De to 
h im- 
djects 
ussed 
najor 
inary 
local 
have 
dealt 
tive, 
from 
, and 
local 
d up 
elves 
ncils 


that 
ition 
lities 
d by 
nted 
jiliar 
shat, 
it of 
ning 
send 





CXXI 


samples of his roof covering to be examined by a planning 
authority 50 miles away, if that authority has not seen fit to 
delegate the function of approving the external appearance of 
new buildings to the district council. 


Upon education, we think the professor attaches too much 
importance to the trouble which broke out at Sunderland about 
collecting money for school meals. (The same mistake in em- 
phasis has been made by other lawyers, chiefly because the case 
happened to get into the High Court). He is probably on 
sounder ground when he calls attention to the London County 
Council’s programme of comprehensive schools, and that 
Council’s apparent determination to force children into these 
schools, in spite of preference by their parents for smaller 
schools which are efficient. It is true that the Minister of Educa- 
tion has used his reserve power in one case to prevent the 
extinguishment of an efficient school which enjoyed local support, 
but what will happen if some future Minister decides to go 
“all out ’’ for comprehensive schools? These have, unfortu- 
nately, come into the political arena. The persons who wish 
to get rid of traditional loyalties have shown their hand in the 
House of Commons, in the press, and in wireless programmes, 
and it might turn out that “‘ the wishes of the people who elected 
them” of which the professor speaks in this context, would 
receive even less attention from educational enthusiasts en- 
throned in the Ministry of Education than from those at County 
Hall. 


Professor FitzGerald has an easy task in showing the incon- 
sistency between that part of the latest annual report of the 
Ministry of Housing and Local Government which speaks of 
changing the environment in accordance with the changing 
pattern of life, and the White Paper on the area and structure 
of local authorities. He says it is “‘ arrant nonsense ’’ for the 
Minister to speak of the existing system of local government as 
having deep roots in the past and commanding loyalty and 
affection. He illustrates his opinion by referring to the much 
discussed town poll at Birmingham, where clauses of a local 
legislation Bill were rejected by a vote of less than four per cent. 
of the electorate. We doubt ourselves whether anything is 
proved by the small attendance at town meetings for considering 
local legislation, and the small poll where a poll is held after 
such a meeting. The issue is not of a sort to bring the elector 
out of his home, except where he is directly concerned as a 
trader or property owner. We do, however, agree with the 
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professor that it is begging the question for members of the 
council to say that the wishes of the electorate are being set at 
nought. There can be no certainty that a clause in a local 
legislation Bill expresses anybody’s wishes, beyond those of a 
committee of the promoting local authority or, often, beyond 
those of a senior official who has inspired the clause. It is a 
convenient fiction, but no more, to say that an elected local 
authority is carrying out the wishes of the local public upon this 
and many other isolated issues. 


Coming back to the “‘ arrant nonsense,’’ we think Professor 
FitzGerald is a little hard upon the Minister. Although the 
existing organization of local government dates only from 1888, 
there are roots that go much deeper, especially in boroughs. 
Professor FitzGerald says that he lives in London, and outside 
the City the local government history of London is not of a sort 
to be remembered with affection. He might think otherwise if 
he lived and worked in a provincial borough, especially a small 
borough incorporated before the nineteenth century. He is 
inclined to be scathing (and we do not disagree with him) about 
the processes now going on behind the scenes, from which the 
Minister of Housing and Local Government hopes there wit! 
emerge some agreed measure for bringing the existing system 
up to date with a minimum of trouble. He rightly points out 
that what is being done involves shirking some big problems. 
He has evidently no faith in county councils, which he says (as 
we have said) are too remote from those whose lives are affected 
by their work. He comes down, rather surprisingly, in favour 
of county boroughs as the only type of local authority. This is 
a suggestion which was thrown out light heartedly in some 
municipal quarters several years ago, but has not found many 
friends outside county borough circles. The suggestion is 
indeed inconsistent with the professor’s own remarks about 
town meetings and polls, and with his own criticism of county 
councils, for the gap between elected persons and those who 
have been elected can, in the enormous county boroughs of 
today, be almost as wide as the gap between an elector in a rural 
parish and his county councillor. 


Professor FitzGerald’s conclusion is that there must be a big 
process of simplification, but at the end he seems to us to be 
running off on a superficial line. For all that, the address as a 
whole should stimulate new thought, and the Local Government 
Legal Society are to be congratulated upon their having arranged 
for it to be delivered. 


GRANTS IN AID OF EXTRAVAGANCE? 


There are those among us who yearn for the resurrection 
of Gladstonian finance. In that era there was no doubt in 
the minds of the arbiters of the people’s destiny that money 
should be left to fructify in the pockets of private citizens 
and that public expenditure was a necessary evil which 
should be stringently controlled and limited to an irreducible 
minimum. Today while there is almost universal lip service 
to the worth of the expanded social services those to whom 
we refer believe that there is unwise expenditure and 
extravagance in their administration and that in any case 
they are too extensive: these critics think hopefully of 
choppers. Their views are peculiar in at least two respects: 
they do not or cannot define what they mean by unwise 
expenditure and their axe-man is to be an agent outside the 
local authorities instead of being within and part of local 
administration. 


One of the favourite and most persistent suggestions has 
been that grants in aid of expenditure on various services 
should be based and calculated on unit cost instead of the 
present system whereby in general they are based on a per- 
centage of the expenditure incurred. This idea has been 
advocated by various people since the Balfour Minority 
Report of the Royal Commission on Taxation of 1901. It 
has been recommended in general by Sir James Lythgoe: in 
his presidential address to the Institute of Municipal 
Treasurers and Accountants in 1948 he said :—‘* Government 
grants in aid of local expenditure should, as far as possible, 
be based on unit cost and not entirely on a basis varying with 
actual expenditure incurred, a method which inyites detailed 
supervision of local services by the central government.” It 
has been suggested in particular for the education service by 
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Mr. J. B. Woodham who would like to see a grant of so 
much for each teacher in the approved establishment. 
Implicit in these suggestions and, indeed, explicitly stated in 
some, is the belief that percentage grants encourage extrav- 
agant expenditure. 


Such writers are not alone in their views. The Public 
Accounts Committee in 1950 became alarmed about what 
they thought were the extravagance-encouraging tendencies 
of the equalization grants. They reported :—“ In view of the 
novelty of these arrangements under which a substantial part 
of the expenditure of bodies not subject to the normal system 
of Parliamentary control appears to be automatically charge- 
able against Parliamentary votes, your Committee thought it 
their duty to examine the Ministry of Health on the question 
whether there is any check against the possibility that such 
arrangements might lead to extravagant expenditure... . 
In these circumstances your Committee consider that the 
working of these arrangements should be closely watched. 
They trust that the reports of the district auditors on the 
accounts of authorities receiving equalization grants and any 
other relevant information obtained by the Departments 
concerned will be made available to the Comptroller and 
Auditor-General, so that he may assist future Committees of 
Public Accounts to judge, in the light of fuller experience, 
whether any modification in the arrangements is desirable.” 
The Committee appointed to investigate the operation of the 
equalization grants in England and Wales referred to this 
matter when they reported in 1953. They said that in accord- 
ance with the suggestions of the Public Accounts Committee 
arrangements had been made since October, 1950, for the 
scrutiny of the reports of district auditors and the reporting 
by departments paying specific grants of any instances of 
extravagance “in areas which receive grants at a higher rate.” 
No cases were brought to light as a result, and the Committee 
reported that all the evidence presented to them gave no 
support to the suggestion that the equalization grant had 
resulted in extravagance. But for the Committee that did 
not conclude the matter. In spite of the evidence they were 
still frightened of the extravagance bogey, particularly where 
local authorities’ expenditure was not already centrally con- 
trolled, and therefore proceeded to suggest that expenditure 
of a particular authority ranking for grant should be limited 
to the average of all authorities of that class. No illustrations 
were given of how this scheme would have operated but such 
a crude device could not have failed to be harsh, arbitrary 
and unjust in operation. 

It seems to us that in all these discussions certain points 
are not given the essential prominence to which they are 
entitled. The first one is to define extravagance. Because 
one authority spends more than another of its own choice it 
is not therefore to be condemned as extravagant and penal- 
ized. This point is well made in quite the most excellent and 
refreshing book on grants we have read for a very long time. 
It is entitled Local Expenditure and Exchequer Grants and 
is the work of a committee of local authority treasurers under 
the chairmanship of Dr. D. S. Lees, Lecturer in Economics 
at the University College of North Staffordshire. The authors 
say ““ Economical spending is not the same thing as low spend- 
ing. . . . Thus if an authority is supplying a service at a 
minimum cost, that part of its expenditure above the average 
is unnecessary only if the high standard of service itself is 
unnecessary. It would indeed be possible, even if in 
practice difficult, for central departments to provide some 
average standard of service and to say to local authorities 
whatever you provide in excess of this standard will be 
financed entirely from rates. It could be done but it is highly 
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unfamiliar doctrine. . The standards that official policy 
wishes to achieve are set by the authorities who progress 
quickly and not by those who lag behind. It would 
be the height of folly and inconsistency to penalize the 
authorities that are achieving the aims most successfully.” 


As Mr. Enoch Powell, Parliamentary Secretary to the 
Ministry of Housing and Local Government said recently “ It 
is national policy and public opinion, as expressed in Parlia- 
ment and in the local elective bodies, which in the last resort 
really determine how fast, and in what directions, we shall 
try to go. To regard our financial relationship in terms of 
control and inducement is a habit which does not benefit to 
local government, and which we ought all to do our best to 
discourage.” 


The authors of the book then consider unit grants at length, 
and conclude that their general use is quite impracticable 
because there is no way at present of determining equitable 
unit figures. This point is illustrated in relation to a number 
of services and the discussion of all the factors which cause 
costs to vary is most illuminating. All advocates of unit 
grants should read and re-read the relevant chapters. Dr. 
Lees says “It is to be hoped that in future advocates of unit 
grants will dispense with fruitless generalities and present 
serious practical evidence in favour of these grants.” 


Even if such grants were not a practical impossibility the 
authors see many disadvantages of principle in their use, 
including more control from the centre. They instance the 
Health Service where there is at present a wide measure of 
discretion in the ways in which and the extent to which local 
authorities perform their duties and comment that for unit 
grants to be feasible there must be close departmental control 
over local methods. Another possible disadvantage ensues: 
it is by no means certain that, for all authorities taken 
together, the cause of economy would be furthered because 
in any grant based on average costs low cost authorities 
would in fact receive a rate of grant above the average. 


So much for variations in expenditure caused by deliberate 
acts of policy. There is, however, in the administration of 
most (if not all) authorities a measure of wasteful expend- 
iture—but it is of the type which can be cut off by axe-men 
who are members of the authorities or employed by them. 
No unit grant system controlled from outside is needed for 
this purpose: what is wanted is the active interest of both 
members and officers. We have referred on _ previous 
occasions to what we think is a crying need of local govern- 
ment—the development of care for cost and determination 
to review organization and methods as a continuous process. 
To do this successfully facts are needed, a great many of 
which are not available at the moment. From the national 
point of view the Institute of Municipal Treasurers and 
Accountants (to whose initiative we owe the publication 
already referred to) and the Society of County Treasurers 
would perform a great service if they put their considerable 
talents and resources to improving the already admirable 
cost returns which they produce and then to analysing the 
results in detail. From the individual and local angle there 
is great scope also for investigation and ample reward for 
effort. Those who think different grant systems would enable 
local authorities to go their way untrammelled by Whitehall 
tutelage are ostriches in a familiar pose. Instead of wasting 
time on matters of this sort it would be better if on all those 
important subjects open to them they showed by their own 
decision and actions that local authorities can be virile, 
economical and efficient without waiting for civil servants or 
commercial investigators to point the way. 
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MISCELLANEOUS INFORMATION 


WILTSHIRE FINANCES, 1955-56 


Mr. R. M. Tough, F.S.A.A., county treasurer of Wiltshire, 
describes the financial year 1955-56 as notable in two respects, one 
being that it was the last year in which rates were levied in accordance 
with the old valuation lists. The revaluation resulted in Wiltshire in 
an increased rateable value of 69 per cent. and decreased, as elsewhere, 
the proportion of the total rate-charge borne by occupiers of domestic 
property. The second respect in which the year was notable, or 
notorious, was that it saw the increasing tightening of the screw in 
relation to capital expenditure. The Government urged local author- 
ities to restrict such expenditure and in case adjuration was not 
enough proceeded to directly restrictive measures such as withholding 
loan sanctions and making borrowing more expensive. The policy has 
now reached a point where market rates of interest have reached 
unprecedented heights and the only practical effect in the majority of 
cases has been to enable the lender to make up to 63 per cent. by lending 
on gilt-edged security. The lenders are lucky and the Government 
are wasteful of the money extracted from taxpayers and ratepayers: 
all the necessary control of expenditure can in fact be achieved when 
capital! programmes are submitted for approval and when loan 
sanctions are sought, that is, before the actual borrowing occurs. 

Wiltshire spent £6,700,000 in the year of which half was for educa- 
tion and another £1 million for roads: the Government met 61 per 
cent. of this total including the increased loan interest payments. 

The county treasurer states that the total revenue expenditure on 
education has risen in a year by 11 per cent., and that expenditure on 
education throughout the country is now so great that the Minister 
of Education has announced that an advisory service is to be set up 
by his department with the object of assessing reasonable costs in 
relation to some agreed standards and then publishing advice on meth- 
ods which have been adopted by those who have conformed to those 
standards. 

Wiltshire has a number of pleasant small towns and one or two 
bigger ones including Swindon, plus somte charming countryside. The 
latter predominates, there being just over two acres per head of the 
population of 400,000. 

Rates precepted in 1955-56 at 16s. were the same as the previous 


year. 

Mr. Tough gives a considerable variety of useful statistics in his 
booklet: we note with interest that Wiltshire, in common with many 
other rural counties, makes considerable use of sitting case cars from 
a volunteer car pool or from hirers in connexion with its ambulance 
service: in fact the mileage run by these vehicles exceeded that of all 
ambulances plus the sitting case cars owned by the county council. 

There was a shortage of some 300 policemen in the force as com- 
pared with the authorized establishment of 1,460: the cost per police 
officer on the strength was £1,060. 


DORSET WEIGHTS AND MEASURES DEPARTMENT 


Mr. W. Roger Breed, chief inspector of weights and measures for 

the county of Dorset, in his report for the year ended March 31, 
makes an important suggestion with a view to collecting the opinions 
of all parties interested in weights and measures legislation, in the 
hope that by this means legislation might be expedited. He recom- 
mends that immediate thought be given, in appropriate quarters, to 
the establishment of an Institute of Good Selling Practice so that the 
united voice of all those who have a functional interest in consumer 
welfare, be they manufacturers, traders, housewives or public pro- 
tection officers, could be more readily available to promote and prosper 
the best possible legal and ethical standards in those aspects of trade 
which affect the welfare of consumers. He explains what is being 
done in some other countries. “* In Sweden, the Institute of Home 
Research (grant aided by Government and industry) which tests 
consumer goods and disseminates information to the public; and 
the Institute of Informative Labelling, where those who use its sign 
themselves set the values declared on the labels, are fulfilling at 
least some of the purposes envisaged, while in the United States, 
Federal “* quality marks” and the private organisations known as 
Consumer Research and Consumer Union have made a significant 
contribution to the same subject.” 
_ Mr. Breed disapproves, as do other inspectors, of some of the ways 
in which certain articles are offered to the public with no indication 
of the actual weight or measure. He is firmly convinced that many 
items now sold by unstated quantity, e.g., the ** bottle,” the “* jar,”’ the 
“tablet,” the “ bar” or the “ packet ’” could equally well be sold in pre- 
scribed quantities to conform to our weights and measures system. 
Some manufacturers have perfected containers which, even to the 
most experienced eye, are deceptive of their consumer content. 


Another point of criticism touches the butchers, and their practice 
of adding extraneous fat or near suet to joints such as top side of 
beef. Unfortunately, the report says, the legal remedies available 
under meat rationing can no longer be invoked, although by selling 
such fat with the joint at one and the same price per pound butchers 
are disguising the true price per pound of the edible meat. 

The position with regard to the sale of pre-packed foods in the 
county is very satisfactory, errors in weight or quantity being very 
few. The same can be said about the weight of coal. Quality is 
more difficult to deal with and Mr. Breed is concerned about the low 
quality grades which find their way in considerable quantities into the 
county. In this he is not suggesting that coal merchants are at fault, 
but rather that poor quality coal should not be sent, at considerable 
cost of transport, into a county which is at a distance from the coalfields. 

The Merchandise Marks Acts, afford protection to purchasers of 
many commodities not covered by weights and measures legislation. 
In Dorset advertisements have been scrutinized and where it was 
thought to be necessary or desirable, samples of goods advertized 
were purchased for examination and analysis. 

The percentage of adulterated or “‘ not up to standard ” samples of 
milk is somewhat lower than usual and a pleasing feature is the 
reduction in the number of farmers prosecuted for the offence of 
selling to the Milk Marketing Board milk containing added water. 
What is disquieting is that a number of cases of glass in bottles of 
milk have been discovered. Mr. Breed urges the need for milk 
bottlers to take every possible precaution to see that in any accidental 
breakage of bottles at the filling stage the glass splinters and pieces 
do not find their way into other bottles which are already filled or 
which are in the process of being filled. 


SHOPS ACT, 1950: WEEKLY HALF-HOLIDAY 

In his annual report Mr. A. Garratt, chief inspector of weights and 
measures to the Cumberland county council, refers to the question of 
orders under s. 1 of the Shops Act, 1950, relating to a weekly half- 
holiday in exempted trades. He says “ It is becoming increasingl 
evident that there are a few local orders, controlling weekly half- 
holidays in respect of specific trades, which are now causing dis- 
satisfaction. The orders were made, at the request of the traders 
themselves, at a time when trade was bad and in an attempt to share 
what trade there was on a fair basis. For example, in one town 
butchers are required to close on one particular half-day in the week 
and in another town the sale of cigarettes is prohibited on one half- 
day. In reality both these trades are exempt from the provisions as 
to weekly half-holidays.” 

Conditions have now changed and, says Mr. Garratt, many traders 
are finding the orders burdensome and would not now vote in favour 
of them. Their remedy, as he points out, is to get the orders revoked 
if they can obtain sufficient support. As long as the orders remain, the 
weights and measures department feel obliged to enforce them. 


WARRINGTON JUVENILE COURT 

Fluctuations in the volume of work of juvenile courts may be due 
to a variety of causes, and not invariably to an actual increase or 
decrease in juvenile crime. In spite of this, statistics throw some light 
on the question, especially if they cover a period of years. 

In his annual report as chairman of the Warrington juvenile court, 
Mr. Percy Martin states that for three consecutive years the juvenile 
crime index in Warrington fell at an unbelievable, unaccountable and 
unexpected rate. The statistics for the past year do in fact show a 
higher incidence of juvenile crime than for the previous year, however, 
there is no apparent cause for alarm. In his report for the previous 
year, he pointed out that the figures for 1955 were a reduction by 75 
per cent. of those for 1952 when the situation was at its worst. The 
figures for 1956, although higher than last years, are still a reduction by 
67 per cent. of those for the year 1952, and the number of persons who 
appeared before the court is the second lowest since that year. The 
figures for indictable offences were 312 in 1952, only 78 in 1955 and 
131 in 1956. 

At one time, says the report, the temptation provided by open 
counters in multiple stores, particularly in one such store, accounted 
for 25 per cent of cases of larceny. It is interesting and surprising to 
learn that only five such cases were brought before the court during 
the past 12 months. Mr. Martin expresses the hope that this vogue 
of petty pilfering has died out like that of stealing from the baths 
which once was fairly common but these days, fortunately, is a 
rarity. Mr. Martin blames people, who leave unlocked cars with 
property inside, as the cause of many offences. As he rightly says, this 
type of “* sneak thief ”’ is easily defeated and presents no problem at 
all, for the cause and remedy are both so obvious. 











Only two girls were brought before the juvenile court as in need of 
care or protection. This is the lowest figure for a long time, and it is 
considered to reflect great credit on Warrington girls, since Warrington 
has a cosmopolitan population and there are many temptations. 

This report suggests, rightly or wrongly, that undue emphasis is 
placed upon unsatisfactory homes as a cause of delinquency. “* The 
assessments made by local probation officers of the home environ- 
ments of juvenile offenders in recent years have upset the theories 
and views of those outsiders and reformers who were certain that 
* bad homes were solely to blame for juvenile crime ’.”” While admit- 
ting that the ideal background for a child is a good home with good 
parents, Mr. Martin adds nevertheless, the frailty of human nature 
is exposed even in good homes, and he refers to statistics in support. 

The attitude of some parents has given rise to some uneasiness 
“On one occasion the court was appalled by the open disrespect for 
the court shown by a father in the presence of his child. If a parent 
openly displays an arrogant contempt of justice and supports the 
unlawful action of his son he is encouraging further trouble—as was 
the unfortunate sequel in this case.” On other occasions the panel 
has been surprised to learn that children have been in possession of 
expensive toys without the knowledge of parents. Parents are urged 
to show more interest in the personal possessions and activities of 
their children. 


INQUIRY INTO THE LAW DEALING WITH TRADE EFFLUENTS 
COMMITTEE INVITES EVIDENCE 

Sir Frederick Armer, K.B.E., C.B.E., M.C., Chairman of the Board 
of Control, and formerly Deputy Secretary, Ministry of Health, has 
been appointed chairman of the sub-committee set up by the Central 
Advisory Water Committee to inquire into the law dealing with trade 
effluents. 

The committee has the following terms of reference:—‘* (1) To 
examine existing legislation and the operation of the common law 
respecting the disposal from trade premises of liquid effluents (in- 
cluding solids in suspension), not being radioactive effluents; to; 
examine the problems, including financial problems, arising therefrom; 
to consider whether farm or any other premises should be designated 
as trade premises for the purpose of disposal of such effluents; and 
to make recommendations. (2) To examine the position respecting 
s. 8 (2) of the Rivers (Prevention of Pollution) Act, 1951 (which 
requires the consent of the Minister before a river board may take 
proceedings under s. 2 or s. 3 of that Act) and to advise whether 
it is desirable to suggest the extension of the operation of that provision 
beyond the term of seven years from the passing of the Act, and if so, 
for what further period.” 

Any person or body wishing to give evidence to the sub-committee 
should send a memorandum to Mr. H. R. Pollitzer, Secretary, Trade 
Effluent Sub-Committee, at the Minstry of Housing and Local Govern- 
ment, Whitehall, S.W.1. 


KING GEORGE VI NATIONAL MEMORIAL FUND 


The second annual report of the King George VI Foundation 
shows the progress which has been made in the allocation of grants 
towards the philanthropic schemes as originally planned. But in 
one respect help has been given to another venture. This is a grant 
of £50,000 spread over five years to finance a pilot scheme in connexion 
with the scheme designed by the Duke of Edinburgh to meet the 
increasing need to provide further opportunities for young people 
between the ages of 15 and 18 to achieve a balanced development of 
their character and physique in preparation for citizenship. It remains 
the policy of the Foundation that of the total funds available approxi- 
mately two-thirds shall be allocated for the benefit of young people 
and one-third for old people. 

Substantial grants have been made under the Leadership Training 
Memorial Scheme, partly by agreement with the King George’s 
Jubilee Trust. It is emphasised in the report, however, that the scheme 
cannot solve directly the main problem of the recruitment of voluntary 
leaders and potential leaders. If, however, it increases the quality as 
well as the quantity of leaders in voluntary youth organizations it 
should contribute indirectly towards meeting this problem. Grants 
have also been made under the National Recreation Centre Scheme 
but the proposed grant of £100,000 to accommodate 136 persons at a 
national sports and youths centre at the Crystal Palace, London is 
left in abeyance until adequate financial support for its maintenance 
is assured. The Snowdonia National Recreation Centre which was 
opened in July, 1955, has proved most successful. It is ideally situated 
for mountain and hill walking, rock climbing, mobile camping and 
expeditions, canoeing and a variety of other outdoor pursuits. Con- 
siderable progress has been made with the various schemes for 
memorial hostels including one at Holland House in Central London. 

The report shows that satisfactory progress continues to be made 
with the Old People’s Club development scheme and tribute is paid to 
the National Old People’s Welfare Council, Women’s Voluntary 
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Service, and the British Red Cross Society for the administration of 
the scheme. Up to the end of the year £200,000 had been allocated 
for this scheme. The reference to the Social Service Scheme (Old 
People) records progress on sound lines. This scheme is being ad- 
ministered by the National Old People’s Welfare Council and the 
two main considerations which have influenced the council are (a) the 
importance of developing the scheme in order that it will ultimately 
give the maximum benefit to officers and members of old people’s 
welfare committees, staff in charge of old people’s homes, voluntary 
visitors, leaders of clubs and other helpers; (6) the means of ‘developing 
the schemes in such a way that it will offer a permanent foundation 
for training, including refresher courses. 

In order to keep before the minds of this and succeeding generations 
the high example of duty and service which the life of His late Majesty 
has given, each of the Foundation’s schemes provides for its identifi- 
cation as a part of the memorial by a variety of methods. One takes 
the form of bronze plaques which were designed by Mr. William 
McMillan, C.V.O., R.A., the sculptor of the statue of King George VI. 


DISUSED CHURCHYARDS 

The Disused Churchyards Commission, appointed by the Church 
Assembly, has made a report for submission to the Minister of Housing 
and Local Government as to amendments of the law relating to church- 
yards. The Commission’s main concern has been with the obtaining 
of closing orders under the Burial Acts, 1852 and 1853, and the 
powers and duties of the various bodies concerned after an order has 
been made. An Order in Council can be made on the representation 
of the Minister for the discontinuance of burials in a churchyard. 
But in practice orders are not made except on public grounds. The 
Commission were of opinion that this ground of closure is quite 
inadequate. Positive proof of danger to public health is frequently 
difficult and churchyards which are full and cannot be buried in without 
offence to public decency may remain unenclosed, unless the con- 
ditions constitute a statutory nuisance under the Public Health Act, 
1936. Further, unless a closing order is obtained, a parishioner’s right 
of burial is retained, and an incumbent may find himself compelled 
to bury in circumstances which are clearly offensive to decency, though 
there may be no danger to public health. The commission, therefore, 
suggest that closure should be possible on the following grounds:— 
(a) that a burial ground has ceased to be used for burials; or (6) that 
there is in a burial ground no proper space for further burials; or 
(c) that the further use of a burial ground by reason of its situation 
or of its condition or of any other circumstances is or is likely to be 
injurious to the public on grounds of health; or (d) that the discon- 
tinuance of burials therein would be in the public interest on the 
ground of amenity. 

Under the present law, it rests solely on the discretion of the Minister 
whether he should or should not make representations to Her Majesty 
in Council. It is agreed that this procedure is in some ways most 
advantageous in that it is cheap and expeditious but in other respects 
it has serious defects particularly if there should be a difference of 
opinion between those interested. It is suggested, therefore, that 
where there is a dispute there should be a right of appeal to the High 
Court, unless an order has been made on the ground that further 
burials would be injurious to the public interest. 


Local Authorities 

On the responsibility of local authorities it is pointed out that 
transfer of liability does not take place on a closing order. The 
parochial church council may continue to maintain the churchyard 
at its own expense, or it may at any moment issue a certificate under 
s. 18 of the Burial Act, 1855, to recover the cost of maintenance from 
and to transfer the responsibility for future maintenance to the local 
authority. The present law may therefore cause the local authority 
considerable and unexpected inconvenience. A closing order may 
have been made many years ago and owing to the parochial church 
council suddenly becoming aware of its rights or being unable any 
longer to afford the maintenance of the churchyard the authority may 
suddenly find itself saddled with a liability that it had never contem- 
plated. Possibly the churchyard may have fallen into a serious state 
of disrepair, which could have been prevented had the liability been 
transferred earlier. The heaviest expense usually arises from walls 
that have been neglected over a long period. Alternatively the authority 
may suddenly find itself faced with the liability to pay the expenses of 
maintaining the churchyard for the past six years and while no objection 
would be made to payments required year by year, to pay for six 
years at one time might amount to a serious drain on the resources 
of the authority. The Commission suggest, therefore, that the trans- 
fer of liability for maintenance should be automatic on the coming 
into force of all closing orders after the passing of an amending Act 
but that provision might be made in the closing order that a proportion 
of the cost of putting the churchyard into good order should be borne 
by the parochial church council. It is suggested, further, that before 
a closing order is made and even while a burial ground is still in use 
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the authority should have power, with the consent of those responsible 
for it, to maintain it either generally or in respect of any particular 
matter, e.g., the repair of a wall or to contribute to its main- 
tenance. 

The Commission received with sympathy representations that 
although the liability on a local authority might be heavy its rights 
with regard to a churchyard maintained by it were very small. Even 
such rights as it has are limited in two directions (a) by the necessity 
of obtaining a faculty for anything more than doing the necessary 
repairs of the walls and fences and maintaining the churchyard in 
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decent order (6) by the rights of owners of monuments. The Com- 
mission suggest that where a local authority becomes responsible for 
the maintenance of a churchyard it should automatically receive 
general powers of laying out, maintaining and improving the churchyard 
similar to those contained in s. 10 of the Open Spaces Act, 1906, and 
should be able to exercise these powers without first applying for a 
faculty. It is suggested also, that the authority should be permitted 
to level graves without a faculty, remove or alter monuments with the 
authority of a faculty and lay flat dangerous monuments or remove 
damaged monuments with the written consent of the incumbent. 


PERSONALIA 


APPOINTMENTS 

Mr. George Raymond Hinchcliffe, Q.C., has been appointed a 
Judge in the Queen’s Bench Division. He has been recorder of Leeds 
= 1950 and chairman of the West Riding quarter sessions since 
1954. 

Mr. A. T. Cheek has been appointed o*icial receiver in the Companies 
(Winding-Up) Department. This appointment, by the Board of 
Trade, took effect from January 1, 1957. 

Mr. W. M. Ingham, assistant solicitor to the county borough of 
Swansea, has been appointed senior assistant solicitor to Plymouth 
corporation in succession to Mr. R. W. T. Cass, who has been appointed 
deputy town clerk of Poole. Mr. Ingham, who is 32 years of age, 
was admitted in 1949. 

Mr. A. Collins, formerly an assistant solicitor to Newport, Mon., 
county borough council, has been appointed assistant solicitor to the 
borough council of Hemel Hempstead, Herts. Mr. Collins was articled 
to the town clerk of Morecambe and Heysham, Lancs., and was 
admitted in October, 1955. 

Mr. A. R. Rickard, formerly occupying the post of assistant solicitor 
to the justices of the petty sessional division of Manchester, has been 
appointed senior assistant to the clerk to the justices for the Willesden 
division of Middlesex. The vacancy arose upon the appointment of 
Mr. D. G. Davies as clerk to the justices of the Willesden division, 
which post was previously held by the late Mr. C. J. M. Gwatkin. 

Superintendent Arthur Morgan Rees, M.A., has been appointed chief 
constable of Denbighshire. A special meeting of the county standing 
joint committee selected him from a short list of three. There had 
been 32 applications for the post. Superintendent Rees, 44, is a 
native of Llangadwrn, Carmarthenshire, and Welsh-speaking. He 
was educated at Llandovery College and Cambridge University. 
He played rugby for Cambridge, and was vice-captain of the Welsh 
international rugby team from 1935 to 1939. He has been 21 years in 
the police service. During the war he served for six years in the R.A.F. 
as a pilot, attaining the rank of squadron-leader and acting-wing- 
commander. 

Superintendent Eric Watson, chief of the police traffic department for 
Buckinghamshire, is to be promoted chief superintendent for Slough, 
in succession to Chief Superintendent B. Lord, chief of police at 
Slough since 1952, who is to retire next month at the age of 60. 

Mr. A. Scott has been appointed clerk of Runcorn, Cheshire, county 
court in succession to Miss M. E. Moston, who has retired after more 
than 40 years as an employee of the county court. Mr. Scott was 
formerly at Warrington, Lancs. 

Mr. Robert Forster took up his appointment as chief assistant to 
the clerk to Tynemouth justices on New Year’s Day, see our issue of 
January 5. He is 37 years of age and served as an assistant in the 
office of the clerk to South Shields justices since 1934, apart from 
service in the R.A.O.C. from 1939 to 1946, and was first assistant on 
his new appointment at Tynemouth. 

Mr. H. J. Matthews has been appointed law clerk in the department 
of the town clerk of Fulham, Mr. Cyril F. Thatcher, LL.B. Mr. 
Matthews is 28 years of age, and has been employed by the council 
since January, 1954. He was previously an articled clerk with a 
firm of solicitors. 

Mr. John Alexander Barclay has been appointed senior probation 
officer for the city of Nottingham. This is the first appointment of 
a senior probation officer. Mr. Barclay has been a probation officer 
in Kent for the last nine years. 

Miss Daphne Estelle Dawe and Miss Margaret Diana Edmed have 
been appointed probation officers serving the Oxfordshire area 
probation committee, following the resignation of Miss C. M. Jenner. 

Mr. D. M. Logan, formerly a Home Office trainee, has been ap- 
pointed a probation officer in the Middlesex combined probation area 
and took up his duties on January 1, 1957. Mr. Logan is assigned 
to the Ealing court. 


Mr. R. E. Walter has been appointed an additional probation 
officer in the Essex probation area. He will commence his duties on 
February 1. Mr. Walter was first appointed a probation officer, after 
training, in the Beacontree division of Essex in 1950. 

Mr. R. A. D. Copper has been appointed official receiver for the 
bankruptcy district of the county courts of Plymouth and Torquay as 
from January 1, 1957. Mr. Copper’s appointment is by the Board of 
Trade. Mr. Copper, a salaried official of the Board of Trade, has 
been appointed in consequence of a decision to convert the Receiver- 
ship of the Plymouth Bankruptcy District into a salaried appointment 
and to extend the District by the inclusion of the Torquay court. 
As Official receiver for Plymouth, Mr. Copper will succeed -Mr. F. B. 
Goodman, a solicitor, who was appointed deputy official receiver in 
1945, and official receiver in 1947. Mr. Goodman’s father, the late 
Mr. A. N. F. Goodman, was official receiver for Plymouth from 1907 
until his death in 1945. The office address of the official receiver is 
now First Floor, Royal Insurance Buildings, St. Andrew’s Cross, 
Plymouth. 

Mr. A. E. Needham, chief constable of Doncaster, Yorks., due to 
retire on January 2 after reaching retiring age, has been asked to 
continue in his post for a further two months, to facilitate the take- 
over on the appointment of his successor. 

Mr. S. R. Dodd, conveyancing clerk in Plymouth city council, did 
not accept the appointment of law clerk to the borough of Royal 
Leamington Spa, as announced in our issue of January 5, last. This 
was Owing to domestic reasons. 


RETIREMENTS 

Lord Justice Birkett has retired after 15 years as a High Court 
Judge. He is 73 years of age. He was for nine years a Judge of the 
King’s Bench Division before being appointed a Lord Justice of 
Appeal in 1950. 

Judge F. Kingsley Griffith, county court Judge at Scarborough, 
Yorks., since 1940, has retired. Judge Griffith, who is 67, was 
educated at Marlborough and Balliol College, Oxford. From 1932 
until 1940 he was recorder of Richmond, Yorks., and since 1950 
Judge Griffith has been chairman of East Riding quarter sessions. 

Alderman F. C. Whittaker, chairman of Scarborough, Yorks., 
magistrates, has retired. He will be 75 years of age on February 3, 
next, but has only retired now on his own accord. Alderman Whit- 
taker was appointed to the bench in April, 1934, the same year he 
was elected Mayor of Scarborough. In 1953 he was appointed 
chairman of the full bench. Alderman Whittaker’s grandfather was 
sworn in as a magistrate in 1881 and for four generations there has 
been a Whittaker on the bench. Alderman Whittaker’s son, Mr. J. 
Meredith Whittaker, one of the borough’s youngest justices, will 
succeed his father as chairman. 


OBITUARY 


Lord Justice Sir John Edward Singleton has died at the age of 71. 
He was educated at Lancaster and Pembroke College, Cambridge. 
In 1906 he was called to the bar by the Inner Temple and joined the 
Northern circuit. After serving as a captain in the 1914-1918 war, 
Lord Justice Singleton took silk in 1922. In 1928 he was appointed 
recorder of Preston, and about the same time became a Judge of 
Appeal for the Isle of Man. 

Sir John was elected a Bencher of the Inner Temple in 1930. It 
was in November, 1934, that he was appointed a Judge of the King’s 
Bench Division. Sir John was appointed a Lord Justice of Appeal 
in 1948, 


NOTICES 


The next court of quarter sessions for the county of Cheshire will be 
held on Monday, January 21, 1957, at The Sessions House, Knutsford. 
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REVIEWS 


Business Lettings. By Dennis Lloyd and John Montgomerie. London: 
Butterworth & Co. (Publishers) Ltd. 1956. Price: 50s. net. 

Legislation since the second world war has, in the broad sense, 
tended towards giving the tenants of business premises a protected 
status, comparable with that enjoyed by the tenants of small dwellings 
and by agricultural tenants. The story begins earlier; for practical 
purposes with the Landlord and Tenant Act, 1927, which may be 
compared with the Agricultural Holdings Act, 1923, and the Rent 
Restrictions Acts consolidated by that of 1920, but since 1945 the 
pace has quickened, both for business and for agriculture. Experience 
under the Act of 1927, and a variety of grievances emerging during 
and after the second world war, produced stop-gap legislation in the 
Leasehold (Temporary Provisions) Act, 1951, introduced by the 
Labour Government to be followed (perhaps ironically) by the more 
drastic provisions of the Landlord and Tenant Act, 1954. So much 
by way of historical background to the present work. The learned 
authors have dealt fully with the law as established by the Act of 1954, 
and at the end of their exposition of this Act have set out the practical 
steps which can be taken by landlords and tenants, to protect their 
respective interests. If one or two of these seem rather obvious, such 
as the advice to a tenant to make sure that he has served all the notices 
required, we may remark that failure to comply with simple formalities, 
or to take note of the date before which something must be done, is 
found to be one of the commonest causes of failure at the stage when 
litigation ensues. The three pages of reminders at the end of chapter 
VI might almost be learnt by heart, by property managers of large 
firms, by estate agents, and others who have the responsibility for 
commercial lettings. In other parts of the book the learned authors 
have given similar practical suggestions, without its being necessary 
to deal so fully with the relevant statutory provisions—some of which 
would have been outside the general scope of the book. For example, 
the chapter entitled “‘ Legal Suitability of Premises *’ mentions trade 
effluents, food and drugs, the necessity for registering or licensing 
various premises, and several other topics, and ends with eleven 
practical suggestions for matters to be looked into by an intending 
licensee or lessee of business premises. 

A chapter on the form of agreements for business lettings explains 
the different ways in which, formally speaking, a letting can be brought 
into existence, with their respective advantages or disadvantages, and 
does not overlook the matter of stamp duties on agreements, broadly 
distinguished as between leases and licences. Elsewhere the tax aspect 
of rent and premiums has been included, an aspect which may some- 
times be overlooked. The learned authors confess that they have been 
in some difficulty, in compressing into a small textbook so many of 
the things which had to be borne in mind: apart from the text of 
statutes, statutory instruments, and a variety of forms the book runs 
only to 220 pages. Within this compass, however, the authors have 
found it possible to include the essential principles of the law of 
landlord and tenant, as it now stands, where business premises are 
concerned. Attention may also be drawn to the chapter upon coven- 
ants by landlords or by tenants, where the normal undertakings on 
both sides are mentioned and briefly explained, with notes (where 
necessary) upon the powers of the court to over-rule a covenant. Not 
merely have the authors explained the Landlord and Tenant Act, 1954, 
in detail, with all reported cases up to the end of last July; they have 
covered a variety of related subjects, notably the provisions remaining 
in force of the Landlord and Tenant Act, 1927, and the effect of town 
and country planning law on business lettings and on the drafting of 
leases. There are cross-references to their own book on rent control, 
in view of the application of provisions from that field to business 
lettings in certain sections of the Act of 1954. 

Whilst the book is not intended to be a substitute for an exhaustive 
treatise, we are sure it will serve a useful purpose, not only for lawyers 
but for estate agents and others dealing with property, informing 
them upon the law as it has come to be today, and, not less important, 
by the insistence placed throughout upon the practical application of 
the law in day to day transactions. 


Laws and Flaws. By Edward F. Iwi. London: Odhams Press Limited. 
ice: 21s. net. 

Mr. Iwi is a solicitor who has to his credit solid legal works, and 
contributions to the proceedings of learned societies. He is also 
known to the public at large (as his publishers mention on the cover), 
and especially to readers of The Times for his letters upon miscel- 
laneous aspects of the working constitution. It has been the hobby 
of a lifetime, say the publishers, to probe into these, and it has been 
his good fortune (or the reward of industry and curiosity) that he has 
been able to find many instances where something wrong has been 
done by persons in authority, or a right thing -has been done in the 


wrong way. The sub-title of the present work is “ Lapses of the 
Legislators,” but it covers wider ground than this: many of the points 
picked up do not relate to legislation, and some of the most interesting 
were lapses on the part of those advising the Crown upon prerogative 
matters, or dealing with ecclesiastical affairs. 

Mr. Iwi depicts himself as combining an urchin’s curiosity with a 
faculty for obtaining access to dignitaries, and he is not afflicted by 
false modesty when it comes to placing on record how often public 
personages have been obliged to resile from courses in which he has 
pointed out some error. This applies to such divers affairs as the 
appointment of Counsellors of State, the proper seat of the Duke of 
Edinburgh (and of the Prince Consort) in the House of Lords, and 
the proper place in the Palace of Westminster for the bust of Erskine 
May. He confesses to have felt “* shy ” on one occasion alone; this 
was when, although a Jew, he was given a privileged position in the 
choir stalls of Westminster Abbey to watch a ceremony which (he 
claims) sprang from a suggestion of his own. There is, it may be 
added, an intriguing instance of telepathy in this story, for written 
records kept by Mr. Iwi and by the then Dean of Westminster are 
stated to have shown the idea behind the former’s suggestion to have 
come to the Dean and to himself independently, on the same night 
and in different parts of London. 

This, and much else in the book, makes interesting reading. When 
the learned author leaves narration of his own successes, and proposes 
constitutional reforms, he enters on more controversial ground. 
Even here, some of his suggestions will command general assent, 
such as that of giving the same security of tenure to Judges of the 
High Courts overseas as is enjoyed in England. Upon some recondite 
(but important) topics, like the danger to the Commonwealth from 
the creation of new Dominions without thinking out their status, he 
is stimulating. 

From our own specialized point of view, the four chapters headed 
“ Delegated Legislation,” and a chapter on advisory committees 
under the heading “ The Judiciary,” claim particular attention. It is 
unfortunate that those first mentioned are, in our judgment, the 
weakest part of the book. Both the main title “* Delegated Legisla- 
tion,”’ and one of the chapter headings, ‘Administrative Tribunals ” 
are used loosely. Ministers acting in the manner described in chapter 
II, headed “* Naboth’s Vineyard,” are not tribunals, but p. 73 states 
explicitly that compulsory acquisition of land is an aspect of the work 
of administrative tribunals. Nor did the Stevenage case (which was 
dealt with at some length in the Justice of the Peace and Local Govern- 
ment Review some years ago) involve any sort of tribunal, though it 
is placed in the chapter so headed. Mr. Iwi favours the suggestion 
to which we have given editorial support, of publishing reports of 
government inspectors, where local inquiries are held before a Minister 
decides the case, but it is confusing counsel to treat this matter in the 
same way as procedure of the rent tribunals. Incidentally, though it 
is a minor matter, Mr. Iwi urges the taking of evidence on oath before 
“ tribunals,” but is apparently not aware that in most inquiries by 
government inspectors there is already the power to administer an 
oath and to summon witnesses. It was a political decision of the 
Government then in power, that those powers should not attach to 
rent tribunals. And (another incidental point) although, as Mr. Iwi 
says, the chairman of a rent tribunal need not be a lawyer, efforts 
were in fact made when these tribunals were established in the first 
place, to find a legal chairman where one would agree to act. Mr. 
Iwi’s recreations are stated in Who’s Who to be constitutional research 
and journalism. Whilst the bulk of this book demonstrates the 
first, these four chapters, under their misleading section heading, 
are mere journalism. It is almost needless to say that Crichel Down 
is dragged in under a heading which does not fit. 

About the advisory committees, now dealing under a cloak of 
secrecy with the appointment and removal of magistrates, Mr. Iwi 
is critical. These committees were invented by a Liberal Government 
as a means of getting rid of the complaint that Lords Lieutenant, the 
constitutional channel for submitting names to the Lord Chancellor, 
were too much influenced by social standing or conservative politics. 
The Royal Commission in 1948 had some disquieting things to say 
about political bargaining, and we are attracted by Mr. Iwi’s proposal 
that, if we rightly understand him, the function of advising the Lord 
Chancellor about removal of a magistrate should be performed by a 
Judge or Judges of the High Court. 

Mr. Iwi is strongest, however, upon those matters of history which 
have no political implication. He is fascinating (and we believe that 
he is right, even against Lord Campion’s authority) about the origin 
of the maces carried before the Speaker and Lord Chancellor, and 
about the error made for some years by the House of Commons in 
providing for the recall of Parliament if the Speaker happened to die 
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during the recess. His note upon the status of the Coroner to the 
Royal Household is an entertaining example of his writing—as also 
his discovery that Lloyd George (who, as he points out, was a non- 
conformist) had caused the House of Lords to pray in the wrong 
building of the Church of England. 


Some readers may find the style too egotistical. A book compiled 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, JANUARY 19, 1957 40 


for the purpose of showing that its author has been always right must 
pall, unless taken in small doses. So taken, the book is interesting 
and provocative of thought, and can be recommended not merely to 
the legal profession, but for dipping into by such members of the 
general public as appreciate the more obscure aspects of the working 
constitution. 


MAGISTERIAL LAW IN PRACTICE 


The Western Daily Press. November 17, 1956 


GIRL SERVANT IS CLEARED 
Statement Ruled inadmissible 

A statement in which a domestic servayt at Ham Green Hospital, 
Pill, was alleged to have admitted stealing £1 from another servant 
was rejected by Long Ashton magistrates yesterday after her defending 
solicitor, Mr. H. S. Cox, submitted that the statement had been made 
under inducement. 

Pleading not guilty to the charge was Eileen Dorothy Butt (20). 

Mr. Cox said, after being questioned by a police officer Miss Butt 
was induced to make the admission because she thought that her super- 
intendent at the hospital, Miss Mary Suez, might get into trouble if 
she did not. 

Miss Suez giving evidence said: ‘“‘ Maybe that is what she thought 
during the interivew. Something was said about it being awkward for 
me because I employed her.” 

Detective Sergt. Charles Lockyer said that he interviewed Miss Butt 
in the presence of Miss Suez, and she admitted taking the money after 
first denying it. Then he took the statement which was later ruled 
inadmissible by the bench. 

Miss Butt said that she was in her bedroom at the time the money 
was taken. The case against her was dismissed. 


Admissions or confessions of guilt made by a defendant before his 
trial can only be proved against him if they were made freely and 
voluntarily, that is, if they were not obtained from him by any in- 
ducement, threat, or promise, proceeding from a person in authority 
gt Thompson 11893] 2 Q.B. 12; 57 J.P. 312: Ibrahim v. R. [1914] 


In Baten v. R. Lord Sumner, in the course of delivering the 
judgment of the court said, “* It has long been established as a positive 
tule of English law that no statement by an accused is admissible in 
evidence against him unless it is shown by the prosecution to have 
been a voluntary statement, in the sense that it has not been obtained 
from him either by fear of prejudice or hope of advantage exercised 
or held out by a person in authority.” 

The term “ person in authority’ includes any magistrate (R. v. 
Cooper and Wicks (1833) 5 C. & P. 535; 172 E.R. 1087); any police 
officer or other person who has the custody of the defendant (R. v. 
Shepherd (1836) 7 C. & P. 579; 173 E.R. 255); the prosecutor or 
anyone acting on behalf of the prosecutor (R. v. Thompson, supra). 

A master of a servant is not a person in authority, with regard to 
this rule, if the master is not the prosecutor and the offence was not 
committed against him (R. v. Moore (1852) 16 J.P. 744). 

In cases of felony anyone can arrest the offender, and therefore 
anyone who threatens to imprison a person accused of felony puts 
himself in the position of a prosecutor and is a person in authority 
(R. v. Parratt (1831) 4 C. & P. 570; 172 E.R. 829). 

The whole question of the admissibility of confessions and state- 
ments made by defendants in criminal cases is dealt with in 10 Halsbury 
469-478 (3rd edn.). 


Daily Telegraph. November 28, 1956 


** SAFETY ”? DRIVER LOSES APPEAL 
Remand Protest 

Lt.-Cdr. William George Boaks, 52, retired naval officer and self- 
appointed road courtesy campaigner, lost his appeal in the Court of 
Appeal yesterday over the dismissal by Mr. Justice Pilcher of his action 
against Mr. Bertram Reece, Bow Street magistrate. He had claimed 
damages for wrongful imprisonment. 

Cdr. Boaks, who lives at Sunset Crossing, Palace Road, Streatham, 
was said by Lord Justice Singleton to have conducted for some time a 
campaign to reduce danger on the roads. From time to time he had 
had trouble with the police. 

After an incident in the Strand, when he stopped his car to allow 
pedestrians to cross, he was charged with causing obstruction. A jury 
found that Mr. Reece did not act vindictively in remanding Cdr. Boaks in 
custody for a week for a medical report. 


“I wish that I could persuade Cdr. Boaks that life would be easier 
for him and the police if he helped them instead of taking his own line 
about what should be done about traffic lights.’ Leave to appeal to 
the House of Lords was refused. 


In this case Lt.-Cdr. Boaks appealed against the decision of Pilcher, J., 
based on the verdict of a jury (reported at [1956] 2 AIlE.R. 750; 120 J.P. 
414) that he was not entitled to damages for wrongful imprisonment from 
Mr. Reece, the Bow Street magistrate, who after convicting him of 
two offences, neither of which was punishable by imprisonment, had 
remanded him in custody for one week to enable a doctor’s report 
about his mental and physical condition to be obtained. 

We commented on the decision of Pilcher, J., in a note of the week 
at p. 404, and under the heading “Verdict for Magistrate’’ at p. 413, 
of last year’s volume. 

It has now been established by the Court of Appeal that a magis- 
trates’ court which has convicted an accused has jurisdiction to adjourn 
the case under s. 14 (3) of the Magistrates’ Courts Act, 1952, for the 
purpose of enabling inquiries to be made (including medical examina- 
tion) or of determining the most suitable method of dealing with the 
case; and on such an adjournment there is jurisdiction to remand 
the accused in custody (or on bail) under s. 14 (4) and s. 105 (1) (a) 
of the Act, even though no offence of which the remanded person has 
been convicted is punishable with imprisonment (Boaks v. Reece 
[1956] 3 All E.R. 986). 

We commented on this decision of the Court of Appeal in a note of 
the week at p. 782, of last year’s volume. 


The Oxford Times. November 16, 1956 


WILLING TO PAY FOR CHILDREN 
Thame Court Told 

Francis Gray, seaman, of Hull, appeared at Thame on Tuesday on 
two summonses at the instance of the National Assistance Board in 
respect of £90 8s. 6d. maintenance in respect of his wife and her children 
and of payments of £3 6s. weekly for her maintenance and £1 13s. 6d. 
for two younger children. 

Richard Guy Wells, National Assistance Board officer for Oxford, 
said the parties married in 1939, and in 1953 Mrs. Gray left her home, 
alleging cruelty by her husband. 

She then moved to Tetsworth, where she was for a time employed at 
a hotel, and then applied for National Assistance. 

Asked by Mr. J. Heaton, who appeared for Mr. Grav, whether a Mr. 
Gardiner lived at her house, she replied that he did, but said there was 
no relationship with him. 

Mr. Heaton said that Gray was willing to pay for the maintenance 
of his two children, but not that of his wife. He was willing to pay 
= 10s. 6d. children’s maintenance arrears and £1 13s. 6d. weekly for 
them. 

The bench made orders accordingly, and said that they agreed that 
Gray was not responsible for the maintenance of his wife. 


Section 42 of the National Assistance Act, 1948, provides that a man 
is liable to maintain his wife and his children (including children of 
whom he has been adjudged to be the putative father) under the age 
of 16; and that a woman is liable to maintain her husband and her 
children (including her illegitimate children) under the age of 16. 
This includes adopted children (s. 10, Adoption Act, 1950). 

Under s. 43 the cost of assistance may be recovered from the person 
liable for maintenance and the court may order the defendant to pay 
such sum, weekly or otherwise. as the court may consider appropriate. 
The order is enforceable as a civil debt. 

A husband has an answer in law to any claim for the maintenance 
of his wife under s. 43 if she has been guilty of a matrimonial offence 
such as adultery or desertion (National Assistance Board v. Wilkinson 
[1952] 2 All E.R. 255; 116 J.P. 428; National Assistance Board v. 
Parkes [1955] 3 All E. R. 1). 

A covenant in a separation agreement between husband and wife 
that the wife will not claim maintenance from her husband does not 
prevent an order being obtained against him under s. 43. (National 
Assistance Board v. Parkes, supra). 
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GOODLY COMPANY 


Some wag has coined the expression “‘ mutual admiration 
society ” to apply to those assemblies where the moving spirits 
of great enterprises foregather for the transaction of formal 
business. It matters little whether the enterprise in question is 
concerned with commercial, paedagogic, charitable or ecclesi- 
astical affairs; whether its activities are on a world-wide scale 
or confined within the microcosm of the parish boundaries; 
whether the report which the meeting has been called to approve 
discloses results of dazzling brilliance or duli mediocrity: the 
pattern of the proceedings is fashioned in a mould rough-hewn 
by convention and shaped by constant repetition. The report 
and accounts are presented, their adoption proposed, seconded 
and approved; the officers for the ensuing year are elected, by 
vote or acclamation, and thereafter come the inevitable votes of 
thanks. Some obscure but talkative person rises to tell his 
audience what a fine fellow the chairman is, and how fortunate 
they are to have secured his services for 12 whole months; the 
chairman modestly replies, deprecating the flattering references 
to himself, and reminding his colleagues how utterly beyond his 
powers his task would have proved but for the devoted work of 
the treasurer; that worthy follows, politely protesting the 
exaggerated nature of the praise bestowed upon him, and 
reminding his hearers that any success achieved during the past 
year has been entirely due to the self-effacing labours of the 
secretary. And so on, ad infinitum. 

So hallowed by tradition is this sort of thing that the omission 
of any detail of the ritual would appear indelicate in the extreme. 
The chairman may be well aware that the treasurer is an indolent 
creature who never attends a committee meeting if he can pos- 
sibly help it; the treasurer, very likely, regards the chairman as 
an old fuss-pot, and the secretary as one who pays more attention 
to his golf-handicap than to the exigencies of his office; while 
the obscure individual who originally started the snowball of 
adulation secretly despises all the officers, from the chairman 
downwards, as dictatorial, ill-mannered and pompous. 


However, there it is; the footlights are on, the curtain has 
risen, the stage is set, and the principal actors would consider 
any variation in their set lines as gross an impropriety as the 
interpolation by a prima donna of her real opinion of the producer 
or chef d’orchestre in the midst of an aria or recitative. 

Our country is, or is reputed to be, a democracy, and the 
power of the many (which is the meaning of the word) is estab- 
lished, on paper, in the rules and constitutions of clubs, trades 
unions, learned societies and joint stock companies. Voting 
rights, by show of hands or on a poll, are made much of in the 
articles of association of those incorporated bodies which are 
registered under the Companies Acts, and what has been called 
“the tyranny of majorities *’ can make itself felt, by virtue of 
s. 184 of the Act of 1948, in the removal of any director, even 
during his term of office, from the board. But in practice, 
however democratic in theory the government may be, there is 
usually at least one officer whose personality dominates directors 
and members alike, and bends to his will that many-headed 
creature dubbed by statute “* the general body of shareholders.” 
Whether he can arrogate to his colleagues the credit for a 
prosperous year’s operating and a fat final dividend, or whether, 
in lean times, a few powerless dissentients adapt a Churchilian 
phrase and mutter that never, in commercial history, was so 
much owed to so many by so few—in either case this one author- 
itative voice is heard, exhorting the sanguine, reproving the 
weak; instilling faith into the wavering, hope among the 
faithful; exhilarating in good years, imperturbable in bad. 


Milton, surely, had such a one in mind when he so eloquently 
described Satan, the true hero of Paradise Lost, presiding over 
the Annual General Pandemonium in Book I: 


“* He, above the rest, 
In shape and gesture proudly eminent 
Stood like a tower; his form had not yet lost 
All her original brightness, nor appeared 
Less than archangel ruin’d, and th’ excess 
Of glory obscur’d.” 


That passage must have inspired many a chairman, facing the 
serried ranks at a preliminary meeting of creditors, and enabled 
him to call to order an incipiently disorderly rout. 
A.L.P. 
(To be concluded) 


MAGISTERIAL MAXIMS, XXVIII 


Nor far distant in Time from the Present, there was in a Certain 
Division, a Clerk to Magistrates, in a Sylvan Area, who, although 
no Longer in the First Flush of Youth, was not yet Decrepit, and 
fulfilled his Obligations, with the help of a Small but Conscientious 
Staff, to the Satisfaction of his Bench in Particular, and the Public 
in General. 

It so happened that the Government of that day, housed as it was 
in the Metropolis, and in consequence, Disliking the Idea that Green 
Fields and Wooded Slopes should compete with the Sophisticated 
Attractions of the Town for the Favours of the Populace, decided 
to Build a New Town within the perimeter of the Division for which 
the Clerk acted, an action Carried Out without Delay, whereby not 
only were many Rural Delights lost for Ever, but the Population of 
the Division increased by a Most Considerable number of Persons. 


It was clear, very Quickly, to the Clerk and his Assistants that 
unless they were all to be even more Overworked than they had 
Always been, an Increase in Staff was not only Reasonable, but 
Essential, and accordingly an Application was made (supported by 
the Local Bench) to those who control such Matters; which applica- 
tion was Promptly Refused. A like Fate befalling subsequent and 
later applications in the same Behalf, those in Authority, being 
doubtless Steeped in Euclid, holding the View that because X Division 
had been administered by Y persons in the past it should continue 
so at the Present and for the Future. 

The Burden of Work on those Engaged in the office of the Magis- 
trates’ Clerk was Intolerable, and might have Continued so with what 
Disastrous Results can be Imagined, had not the Clerk remembered 
the Classical Writings of one Publilius Syrus, and decided upon Drastic 
Action to bring Matters to a Head. Accordingly, he gave Certain 
Instructions to his Staff, with Certain Articles to be used as Stage 
Properties, the Personnel entering with Gusto into what was Proposed. 

Thus, when next he went into Court, he wore, to the Amazement 
of the Justices, heavy Fetters about his hands and feet, neck, arms 
and body, which irons clanked dismally with every Movement of his 
body, whilst his Assistants, at all Times when On Duty, both at 
Court and in the Office, similarly Adorned themselves. 

Such a Proceeding could not but evoke Excited and Immediate 
Comment in the National Press, Representatives of which speedily 
sought Interviews to ascertain the Meaning of such Peculiar Behaviour. 
"To all such Inquiries the Clerk quoted the words of that Pub. 
Syrus already mentioned, who wrote, Long Ago, “ FoRMA VIROS 
NeGciecta Decer.” Although the Reportorial Scribes were, for a 
While, baffled by the Quotation, one, more learned than his Col- 
leagues, Construed for their Joint Benefit, and across the Whole 
Country on the following day headlines proclaimed that if One 
Justices Clerk and his Staff were to be Forced to work like Galley 
Slaves, they intended to be suitably Accoutred for the Purpose. 

Within 24 hours of Publication, and ere the National Laugh which 
followed had died down to an Amused Titter, the Necessary Advertise- 
ment had been dispatched for Display in the Next Issue of the 
Distinguished Journal which contains this Narrative. For has it not 
been written of old “‘ ORIGINALITY ADVANCES; ORTHODOXY STAMPS 


Its Feer.” 
Aesop II. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Burials—Disused Quaker ground—Building. 

X has purchased an area of land on which burial had taken place 
over 100 years ago. It is understood that the ground was used by 
Quakers, and there is no information as to whether the land was 
consecrated or whether an Order in Council has been made for the 
discontinuance of burials therein. X wishes to build two houses on 
the site and asks if he can do so. He is unlikely to meet any local 
opposition, but in view of the provisions of the Disused Burial Grounds 
Act, 1884, your opinion on the matter would be appreciated. 

CROYLE. 
Answer. 

A Quaker burial ground will not have been consecrated. As regards 
an Order in Council, see s. 2 of the Burial Act, 1853, which suggests 
that this is unlikely. The prohibition against building in the Act of 
1884 applies only where an Order in Council has closed the ground, 
and for practical purposes it can probably be regarded as safe to build 
in this case. If it is desired to make sure, an inquiry from the Ministry 
of Housing and Local Government should show whether such an 
Order in Council is on record. 


2.—Criminal Law—Offence against byelaw—Proof that byelaw duly 
made—Method of obtaining a certified copy. 

In pursuance of s. 23 of the Municipal Corporations Act, 1882, 
byelaws have been made by a borough council for the good rule and 
government of the borough. Any offence against such byelaws may 
be prosecuted summarily (ss. 23 (5) and 219, idem). 

There would appear to be no reason why such prosecution should 
not be instituted by an aggrieved person (as opposed to the borough 
council acting through one of its officers or an authorized person). 
The practical difficulty seems to be the compliance with s. 252 of the 
Local Government Act, 1933, namely the production to the court of 
a duly certified copy of the byelaws. I would like to know how this 
is overcome in practice—is it usual for the clerk to the justices to retain 
such a copy and loan it whenever it is asked for, or should the inform- 
ant make application to the local authority for the loan of a copy, 
which might well not be acceded to? _ 


Answer. 

Section 23 of the Municipal Corporations Act, 1882, was repealed 
by s. 307, Local Government Act, 1933, and sch. II; but byelaws 
made under s. 23 are to have effect as if made under the Act of 1933. 
It is perhaps worth mentioning that a prosecutor under these byelaws 
need not even be an aggrieved person (as under the Public Health 
Acts, 1875 or 1936). We have, for example, pointed out that the police 
can prosecute, under common law. But prosecution by a private 
person is so rare that we do not think it can be said there is any practice 
for the production of a duly certified copy of the byelaws. The 
combined effect of ss. 307 and 250 (1) (a) and (7) is that the prosecutor 
is entitled to a printed copy of the byelaws, i.e.. need not obtain it on 
loan, and we cannot suppose that the town clerk, having regard to 
s. 252, supra, would make difficulty about supplying a duly certified 
copy. 

There is no obligation on the clerk to justices to keep a copy or to 
lend it as suggested, although there could be no objection to his doing 
so if he chose. 


3.—Disposal of the effects of a deceased tenant. 

The local authority is faced with the problem of disposing of the 
furniture and other effects of a tenant of one of their council houses, 
living there alone, who died there recently. A will was found which 
bequeathed sums of money and articles of furniture, and named 
executors and beneficiaries. On communication, however, with the 
solicitors who prepared the will it was found that no money or 
similar assets were left, and that the only assets were the furniture in 
the house and, secondly, it was found that neither the executors nor 
the beneficiaries nor the solicitors were willing to act in taking probate. 
Soon after the death of the tenant, the clerk of the council served a 
netice to quit on the President of the Probate, Divorce and Admiralty 
Division, which notice was acknowledged by the Treasury Solicitor, 
and the furniture and effects were removed from the house by the 
local authority, who took possession of the house, and it was re-let 
to another tenant. The furniture was stored on council premises to 
await a decision as to its disposa 

The Treasury Solicitor has declined to act at all or to give authority 
for the sale of the furniture by auction. 


It is suggested that the council, acting by their clerk, should take 
out probate of the will, and sell the furniture by auction in order to 
recoup the expenses which they have incurred in arranging the burial 
of the deceased tenant under s. 5 of the National Assistance Act, 1948, 
and certain other minor debts. 

The will which has been sent to the clerk of the council by the 
solicitors contains first a bequest to the executor of a sum of money, 
and secondly bequeaths certain articles of furniture to a specific 
beneficiary, and these articles of furniture may turn out to be of 
some value. 

The will goes on to direct that the residuary estate, after the payment 
of debts, funeral and testamentary expenses, shall go to these residuary 
legatees. 

Will you please advise as to:— 

(i) whether the correct course in the circumstances mentioned 
above is for the clerk of the council to attend at the District 
Probate Registry and take out probate of the estate on behalf 
of the council; 
whether the local authority will be thus taking upon themselves 
undesirable liability, and again whether the clerk of the council 
will be taking upon himself such liability ; 
what should be done with any balance of money left after the 
debts have been paid to the local authority? 


(ii 


~ 


(iii 


~— 


PORSER. 
Answer. 

(i) Yes. 

(ii) The grant will be to the clerk, but the council may indemnify 
him. It is a practical question, whether the course taken is, 
financially, worth while, but there is no reason why the council 
should not get their money back, and we see no real risk. 

(iii) It should be paid to the persons entitled. If they cannot be 
found, it must be paid into court. 


4.—Highway—Manure escaping from cart. 

A carried the cleanings from a piggery to a garden for use as manure 
in a lorry, but omitted to fix the tail board. The material was semi- 
liquid and a good deal escaped in the form of droppings. The road 
was littered with these, causing a noxious smell and a nuisance to 
pedestrians. 

Section 28 of the Town Police Clauses Act, 1847, provides that any 
person who, in any street to the annoyance of residents or passengers 

. . throws or lays any dirt or litter shall be liable to a penalty. It 
can be said that the droppings caused annoyance to residents and 
passengers. Did A throw or lay the droppings? What he did was to 
allow the droppings to escape from the cart. It appears to me that 
the Act envisages a positive act or act of commission, whilst the act 
in question was negative, viz., omission to take proper precautions. 

A byelaw for good rule and government, under the heading of litter, 
provides that no person shall place or deposit and leave on any highway 
any glass, china, earthenware, tin, carton, paper, or other rubbish, 
so as to create or tend to create a litter. 

The operative words are “ place or deposit and leave’ and here 
again the words “ place or deposit ” seem to infer some positive act. 
The conjunctive “‘ and” tying up the word “ leave ” with “‘ deposit ” 
supports this view. Had the word “ or” appeared between the two 
words there would have been no doubt. 

Must the words “ other rubbish”’ be construed ejusdem generis 
with “* glass, china, etc.” or does the disjunctive “* or ’’ before “* other 
rubbish ” rule out this construction? There is no definition of litter, 
but I think this would constitute litter for the purpose of the byelaw. 

I do not think that there was an accumulation or deposit within the 
meaning of s. 92 of the Public Health Act, 1936, so as to be a statutory 
nuisance. 

Do you think proceedings could be taken under any of the above 
or any other provisions? My council desire to take some action. 

A SEEKER. 
Answei 

We agree with your reason for cntne that A did not throw or lay 
the stuff, within s. 28 of the Town Police Clauses Act, 1847, and that 
s. 92 of the Public Health Act, 1936, contemplates an accumulation 
(which could come about from natural causes) or a deposit (which 
implies human agency) of less transient character. Turning to the 
byelaw, we consider that “litter” is hardly capable of definition. It 
is a popular term, to be interpreted on the facts, but we doubt whether 
ordinary speech would apply it to semi-liquid pig manure. Whether 
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the doctrine of ejusdem generis applies depends primarily upon whether 
the enumeration establishes a genus. Here two genera seem recog- 
nizable. The first is that of discarded containers; even waste paper 
is often this, though not always. The second genus is that of com- 
parative indestructability, so that the forces of nature (rain, wind and 
decay) will not cure the mischief. This applies to the first four articles 
named, and in a surprising degree to cartons and paper, which may 
persist for a year or more. Clearly neither genus covers pig manure; 
the byelaw is not in our opinion aimed at excremental matter at all, 
even if this could be litter. The conjoined verbs ** deposit and leave ”’ 
prevent application of the byelaw where a person puts glass, etc., on 
the highway temporarily but does not leave it; in the case before us, 
A has left the stuff, but we do not think he placed or deposited it, 
any more than he threw or laid it. Ins. 72 of the Highway Act, 1835, 
Parliament made it an offence to lay manure, inter alia, upon the 
highway, or to suffer dirt or other offensive matter to run or flow 
from a building upon the highway. It did not deal with an escape of 
manure from a vehicle lawfully using the highway. This can be dealt 
with by byelaw under s. 82 of the Public Health Act, 1936; if no such 
byelaw is in force, we do not think the council can take action. 


5.—Housing Act, 1949—Housing Repairs and Rents Act, 1954—Appli- 
cation for improvement grant by lessee of property. 

An applicant for an improvement grant is the lessee of a dwelling 
under the terms of a lease which expires in June, 1976. It appears 
that the dwelling will provide satisfactory housing accommodation for 
a period longer than the lease has to run. Can the local authority 
approve the application for a grant, having regard to ss. 16 (2) and 
16 (3) of the Housing Repairs and Rents Act, 1954? PINGHAM. 

Answer. 

Yes, in our opinion, if approval is given under s. 16 (1) of the Act 
of 1954 on the basis that satisfactory accommodation is likely to be 
provided for more than 15 years, so that the unexpired period of the 
lease will be not less than the period of satisfactory accommodation 
and satisfy s. 16 (2). 


6.—Local Government Act, 1933, s. 76—Councillor attending as 
advocate. 

A member of a council who is a solicitor has disclosed that he has 
been instructed by a client, who is the owner of a property subject 
to a demolition order, to make application to the council for him for 
the period of time under which the property should be demolished to 
be extended under s. 13 (1) of the Housing Act, 1936, to give him an 
opportunity of carrying out such works to the premises as will render 
them fit for human habitation. The solicitor has submitted a list of 
works to be performed and has asked for permission to appear before 
the council with and on behalf of his client, in order to explain the 
proposals and to put his client’s case to them. He suggests that after 
putting his clients’ case he should retire from the meeting whilst the 
council is considering the matter. 

In view of the provisions of s. 76 of the Local Government Act, 1933, 
will the solicitor infringe any of the provisions of this section should 
this procedure be permitted ? Proto. 

Answer. 

No, in our opinion. He will not be acting as a councillor in the 

circumstances. 


7.—Magistrates—Election of chairman—Asking justices who are not 
prepared to act to say so before ballot. 

A question has arisen as to the propriety or otherwise at the annual 
meeting of justices before the ballot for chairman in accordance with 
r. 3 (S) of the Justices of the Peace (Size and Chairmanship of Bench) 
Rules, 1950, of asking any justices who are not prepared to act in that 
office to intimate this. 

It is possible that the justice obtaining a majority at the ballot may 
then say that he is unable to spare the time, and in that case it would 
seem to have been more convenient if he had said so in the first place. 

If, however, it is not proper for him to do so, should a fresh ballot 
be held or should the justice with the next highest number of votes be 
declared elected as chairman? 

The same question arises in regard to the election of the deputy 
chairman (of which in my court there are four) but it is presumed in 
the case of a deputy chairman declaring himself after the ballot 
unprepared to act it would be proper to declare the justice with the 
next highest number of votes to be elected. 

The course of inviting justices to state whether or not they are 
prepared to take office as chairman or deputy chairmen while con- 
venient in preventing wasted votes, would seem to be contrary to the 
spirit of r. 3 (4) in that the result of a number of justices intimating 
that they are not prepared to act would in effect be to nominate the 
remainder. TRoM. 

Answer. 

We do not think it would be possible to prevent a justice from 

stating before the ballot that he would not be prepared to act as 


VOL. 


chairman even if he were elected, and we see no objection, therefore, 
to asking any justice not prepared to act to state this. 

We do not think that this is contrary to the spirit of r. 3 (4) the 
object of which, as we see it, is to prevent the nomination of any 
justice or justices to the exclusion of others who would be willing to 
act if elected. 

We agree that so far as deputy chairmen are concerned the refusal 
of one to act could be met as suggested in the question. 


8.—Magistrates—Practice and procedure—Submission of no case— 
Reply by prosecution—Further reply by defence. 

Upon consideration of several cases being tried summarily and being 
tried together and involving joint offenders, a submission was made by 
defending solicitors that there was no case to answer. The prosecu- 
ting solicitor claimed a right of reply but in his reply raised various 
points which the defendant’s solicitors considered either to be irrelevant 
or covered by authority to the contrary or (in one respect) based upon 
a misunderstanding of a point raised by themselves. When the 
prosecuting solicitor concluded his reply both defending solicitors 
asked to be allowed to answer. Objection was taken by the prose- 
cuting solicitor who had the support of the clerk of the court and the 
objection was up-held. (In point of fact the answers to the prosecu- 
tion’s points were ultimately given after the defendants had given 
evidence but an answer at that stage might well have shortened the 
case by some hours.). 

Is there any authority upon the question of answering a reply, 
and if not can you suggest a reasonable way of dealing with a 
reply, in face of objection, where there is an answer which the court 
itself may miss if it is not pointed out to it? 

LOcHoR. 


Answer. 

There is no rigid rule to regulate the rights of the parties to address 
the court when a point of law is involved. If when A raises a point B, 
in replying, introducessome point not dealt with by Ait seems reasonable 
that A should be able to reply on that further point. There must, of 
course, be some finality to the discussion, but, in general, when a point 
of law is involved the court is glad to continue to hear either side so 
long as there is something fresh to be said which may help the court 
in coming to a correct conclusion on the point. 


9.—Private Street Works Act, 1892—Church school. 

Certain premises fronting to a private street were originally built for 
and used as a church day school, but have long ceased to be used as 
such and are now used partly for Sunday school and other similar 
church activities and (since about 1942) by the local education author- 
ity as a centre for the preparation of school meals, for which latter 
use the authority pays a rent to the church authoritles. The premises 
have never been assessed for rating, but it is understood that they will 
be brought into rating this year, in which case the liability for rates 
will be effective from April 1, 1956. On February 16, 1956, notice of 
provisional apportionment was served on the church authorities as 
owners of the premises in respect of their liability as frontagers. 

The church authorities have objected to the apportionment on the 
grounds that they are exempt under s. 16. 

Section 16 refers to places appropriated to public religious worship 
which are for the time being by law exempt from rates, but it seems that 
while the premises have not been actually assessed for rates they 
might have been liable to such assessment by reason of the occupation 
by the local education authority, in which case it might be said that 
they were not by law exempt, and that the church authorities cannot, 
therefore, claim the benefit of s. 16. 

If the notice of provisional apportionment has been served after 
April 1, 1956, the property having been brought into rating with 
effect from that date, it seems that s. 16 could not have been claimed, 
but it will be observed that on the date the notice was served the 
property was not in fact rated. 

The position, therefore, appears to depend on whether or not the 
premises were on February 16, 1956, by law exempt from rates. 

I shall be glad to have your valued opinion on the following points: 

(a) Whether in the circumstances as set out the premises were on 
February 16, 1956, exempt by law from rates; 

(6) Whether the church authorities can properly claim exemption 
under s. 16. P.R.E.H. 

Answer. 

(a) No, in our opinion; see Walton-le-Dale Urban District Council 
v. Greenwood (1911) 75 J.P. 541; 

(b) No, in our opinion; see that case. 


10.—Probation—Probation of Offenders Act, 1907—Subsequent liability 
for corrective training or preventive detention. 

I should be most grateful if you would let me know whether you 
think that a probation order under s. 1 (2) of the Probation of Offend- 
ers Act, 1907, counts as a conviction for the purpose of liability to 
corrective training or preventive detention. Probation orders made 
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under the Criminal Justice Act, 1948, do not count as such convictions; 
R. v. Stobbart [1951] 2 All E.R. 753; 115 J.P. 561, whereas conviction 
followed by a common law binding over does; R. v. Abrahams (1942) 36 
Cr. App. R. 147. It is not clear whether probation orders made under 
the Act of 1907 unless amended under para. 6 of sch. 8 to the Criminal 
Justice Act, 1948, are equivalent to 1948 Act probation orders or 
common law bindings over. FOLAN. 
Answer. 

This is a question on which there appears to be no authority. Since 
the order was made by a Court of Assize or quarter sessions under 
s. | (2) of the Act, which ran: ‘“ where any person has been con- 
victed on indictment .. .” we think that it could be argued that 
such an order could make an offender liable to corrective training or 
preventive detention unless it was subsequently amended under the 
provisions of the Criminal Justice Act, 1948. 


11.—Public Health Act, 1936—Failure to comply with nuisance order— 
Reasonable excuse. 

Would the fact that a landlord has very small financial means be 

(a) a “ reasonable excuse” within the meaning of that phrase in 
s. 95 of the Act for his failure to comply with a nuisance order made 
under s. 94; 

(b) justification for the court’s imposing a nominal fine and a nominal 
continuing penalty? D.W.T. 
Answer. 

(a) The section seems to leave this entirely to the magistrates. If 
all his means, including whatever might be raised on security of the 
property itself, are too little for him to pay for the work, we think 
the magistrates may so find. It must be a matter of degree. 

(6) Yes, in our opinion. 


12.—Public Health Act, 1936—Sewers and water mains—Compensation 
for laying—Legal costs. 

A freeholder receives from a local authority notices under the Public 
Health Act, 1936, s. 15, relating to intended sewers or water mains 
through private lands. He consults his solicitors who enter into 
correspondence with the clerk of the local authority, and through the 
solicitors valuers are instructed to inspect the works from time to 
time as work progresses, and to make a claim for compensation 
against the authority. The valuers are instructed by the solicitors to 
include in the claim the legal costs incurred by the owner. The district 
valuer informs the valuers that, whilst he can agree the amount of 
compensation and their fees, he has no Jocus standi in the matter of 
legal costs. The bill of costs is, therefore, submitted to the clerk of 
the local authority who refuses to pay. An opinion is desired as to 
whether the legal costs are proper to be included, as well as agreed 
compensation, as an item dischargeable by the local authority. 

PIvas. 
Answer. 
No, in our opinion. 


13.—Rating and Valuation Act, 1955, s. 8—Convent comprising school. 

We act for a local convent, the rates of whose premises have been 
greatly increased under the re-valuation and the local authority 
has been requested to confirm that s. 8 (1) (a) of the Rating and 
Valuation (Miscellaneous Provisions) Act, 1955, should apply to the 
premises included in the assessment, but this request has been rejected. 
The convent consists of a school, in respect of which the pupils pay 
fees, amenities in connexion with the school, such as science rooms 
and tennis courts, the actual convent and grounds, certain houses and 
properties which are used for either accommodation of the sisters 
of the Order or as classrooms and a laundry, the whole not being 
conducted for the purpose of profit. This convent has for some 
years been accepted by the inspector of taxes as a charitable trust 
and, as the local authority have rejected the request for s. 8 to apply 
to the property, we shall be glad to receive your observations on the 
a points: 

Is there a right of appeal against the _— of the request, 
aL. in view of the wording of subs. (2) . . in respect of 
a hereditament to which this section applies shall . . be limited. 
as opposed to the wording of subs. (4) concerning remission of rates 
which says * . Shall have power to reduce or remit . 

2. Can you refer us to any authority or case law on this alee 
point? 

3. Kindly confirm that the fact that this convent’s headquarters 
are outside the United Kingdom is in itself no bar to any statutory 
relief applicable. DINor. 

Answer. 

1. The remedy is by declining to pay more than the amount due 
by virtue of subs. (2), and resisting any proceedings taken by the 
rating authority, or by appeal to quarter sessions in accordance with s. 4 
of the Poor Relief Act, 1743 (Some doubt has been expressed about this, 
- it i to be applicable, and such cases are being heard in several 
places, 
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2. As the section is new law, we doubt whether earlier cases would 
be reliable, but we should have thought the “ main objects” of the 
“organization ” were plainly “ concerned with the advancement of 
religion [and] education.” 

3. We agree. 


14.—Real Property—Easement by implication—Right to enter adjacent 
land to carry out works of maintenance. 

Last century the predecessors in title of my council as library 
authority purchased a plot of land and erected thereon a building for 
library purposes. The eastern wall of the said building was built 
along the eastern boundary of the land and consequently when any 
works of maintenance to the eastern wall of the building are required 
it is necessary to enter upon land of the adjoining owner. In about 
1936 a semi-detached dwellinghouse was erected to the east of the 
library site and a paved run-in to a garage was laid out adjacent to 
the council’s wall. The owner of this dwellinghouse now refuses to 
grant the council any permission to enter upon his land to carry out 
necessary works of painting and maintenance to the library, except 
upon payment of an exorbitant sum for the right of entry. There is 
no express reservation for right of entry in any of the title deeds, 
although the abstract of title indicates that both plots of land were in 
the same ownership until 1895. Neither have I any evidence that the 
council or its predecessors in title have ever exercised a right to enter 
the said land for maintenance purposes, although it appears reasonably 
certain that this must have been done, at some time, but possibly with 
the consent of the present house owner’s predecessor in title. 

In the circumstances would you kindly inform me:— 

1. whether in your opinion an implied right to enter the land for 
works of necessary repair and maintenance can be deemed to have been 
granted by the present owner’s predecessor in title; or 

2. whether the council has any other right to enter for this purpose? 

BASUN. 
Answer. 

The query states that upon severance of the ownership of the two 
plots of land in 1895 no express right of entry was reserved to or 
against either purchaser. We do not find anything in the information 
before us to support an implied right of entry, and we think the 
council will have to come to terms with their neighbour. 


15.—Road Traffic Acts— Disqualification and/or endorsement—Leaving 
vehicle unattended without stopping engine and setting handbrake. 

Regulation 91 of the Motor Vehicles (Construction and Use) 
Regulations, 1955, provides that no person shall cause or permit a 
motor vehicle to be on a road (when not attended by a licensed driver) 
unless the engine is stopped and the brake is effectually set. 

In your opinion, is this an offence in respect of which justices may 
impose a disqualification and/or endorse a driving licence under the 
provisions of para. 10 (c) of sch. 4 to the Road Traffic Act, 1956, which 
reads as follows: ‘“‘ an offence under any statutory provision, com- 
mitted in respect of a motor vehicle, being an offence . . . of using 
a vehicle on a road, or causing or permitting a vehicle to be so used, 
so as by the condition of the vehicle or its parts and accessories . . 
to cause, or to be likely to cause, danger, and in particular (but without 
prejudice to the generality of | this paragraph) of contravening any 
requirement as to brakes .. . 

ISCAR. 


Answer. 

Paragraph 10 (c) of sch. 4 is difficult to construe, but in our view 
the effect of the words “ and in particular (but without prejudice to 
the generality of this paragraph)” is that the requirements as to 
brakes, steering gear and tyres must be requirements affecting the 
mechanical condition or means of operation of those parts and acces- 
sories and that the requirement in reg. 91 that the brake be properly 

set is not one coming within para. 10 (c). We think that there is at 
the very least a real doubt on this point and that it should be resolved 
in favour of a defendant. We think, therefore, that disqualification 
and/or endorsement cannot be ordered. 


16.—Road Traffic Acts—Disqualification—First and second convictions 
for speed offences. 

It seems to me that there is a discrepancy between s. 10 of the 
Road Traffic Act, 1930 and para. 4 of sch. 4 to the Act of 1956. My 
difficulty when reading s. 10 and para. 4 together is: can a defendant 
convicted for the first or second offence of exceeding a speed limit 
be disqualified? Section 10 says not. Paragraph 4 of the schedule 
seems to say “ yes.”” Your views on this question would be greatly 
valued by me. LADER. 

Answer. 

The fourth schedule of the 1956 Act must not be read alone. It 
is operative by virtue of s. 26 (2) of that Act, which has the effect 
of amending s. 6 (1) of the 1930 Act. This latter section must now 
be read as follows: “* Any court before which a person is convicted 
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of any offence specified in sch. 4 to the Road Traffic Act, 1956, 
may in any case, except where otherwise expressly provided by 
this Part of this Act . . . order him to be disqualified” The 
words in italics remain and s. 10 of the 1930 Act does “ ‘otherwise 
expressly provide.” There can, therefore, be no disqualification for 
a first or second conviction of a speed offence. 


17.—Road Traffic Acts—Driving licences—Mobile plant machines— 
Need for driving licence when driven on roads. 

Our clients, a large industrial firm, have asked us the following 
query 
‘We have hitherto made a general practice of requiring only the 
drivers of lorry mounted crane chassis to be in possession of a 
group A driving licence. Operators of other items of plant machinery 
may have driving licences of one type or another, but this has not 
been made a term of employment. 

Arising from an article I recently read, I think we may be at fault 
on the ground that any piece of machinery moving under its own 
power on rubber tyres might be classed under group A of the Motor 
Vehicles (Driving Licence) Regulations, 1950, irrespective of its 
construction, and any item of equipment moving under its own 
power on tracks or crawlers would come under group B of the same 
regulations.” 

We shall be glad of your observations. 

Answer. 

We gather from the question that the plant in question is engineer- 
ing plant of one kind or another. If any motor vehicle is driven on a 
road, the driver must hold a licence of the appropriate group in 
sch. II to the 1950 Driving Licence Regulations. If the vehicle is a 
wheeled vehicle it comes under group A; if it is a track laying vehicle 
it comes under group E. Group B, referred to in the question, is 

“ agricultural tractor, but excluding any vehicle comprised in group 


LABOL, 


18.—Road Traffic Acts—Endorsement and disqualifications—Speed, 
careless and dangerous driving—Effect of the 1956 Act. 

I observe from sch. 4 to the 1956 Act headed: 

“* Offences in respect of which disqualification or endorsement may 

be ordered,” 

paras. 4 and 5 dealing with speeding, dangerous or careless driving. 

Surely there is nothing permissive in endorsing licences for these 
offences as s. 5 (1) of the Road Traffic Act, 1934, making it mandatory 
on the court to endorse licences (special reasons to the contrary), 
has not been repealed or amended. LouGH. 

Answe 

The power to disqualify and to endorse still rests on s. 6 (1) of 
the 1930 Act. Section 5 of the 1934 Act is in part I of that Act which 
is to be construed as one with part I of the 1930 Act. 

Schedule 4 to the 1956 Act depends on s. 26 (2) of that Act, and 
that subsection effects an amendment in s. 6 (1) of the 1930 Act by 
making its provisions relate to offences set out in sch. 4 to the 1956 
Act instead of to * * any criminal offence in connexion with the driving 
of a motor vehicle.” The rest of s. 6 (1), except the proviso, remains, 
and the position with regard to endorsements and disqualifications 
for speeding, and for dangerous and careless driving, is the same as 
it was formerly, save for the provision relating to careless driving 
in s. 26 (1) (c) of the 1956 Act and for the loss of the power to order 
“ limited ” disqualifications for any offence. 


19.—Road Traffic Acts—Warning of intended prosecution—Cyclist— 
Need for warning for offences against ss. 49 and 50 of the 1930 


Act. 

Part 1 of the Road Traffic Act, 1930, deals with the regulation of 
motor vehicles and in this part of the Act appears s. 21 which relates 
to the restriction on prosecutions under certain other sections in the 
same part 1. Sections 49 and 50 of the 1930 Act are in that part 
of the Act which amended the law relating to highways and refer 
respectively to the neglect of traffic directions and the leaving of 
vehicles in dangerous positions. 

Section 11 of the Road Traffic Act, 1956, applies certain sections 
of the 1930 Act to pedal cyclists. One of these sections is s. 21. Section 
30 of the 1956 Act extends the provisions of s. 21 of the 1930 Act 
to ss. 49 and 50 of the Act of 1930. 

If a pedal cyclist commits an offence under either ss. 49 or 50 of 
the 1930 Act does he require to be served with a notice of intended 
prosecution under s. 21 of that Act? My own view is that he does 
not but your opinion and comment would be greatly appreciated. 
INAS. 


Ans 
Section 21 of the 1930 Act, as ‘ouended by the 1956 Act, s. 30, 
requires warning or notice of intended prosecution to be given where 
a person is prosecuted for any offence under ss. 49 and 50 of the 1930 
Act, as well as in those cases mentioned in s. 21 as originally enacted. 
Offences against ss. 49 and 50 can be committed by “ any person 


driving or propelling a vehicle” and by “ any person in charge of a 
vehicle,” respectively. In our view, therefore, s. 21 now requires 
warning or notice to be given to any person who is to be prosecuted for 
an offence against those sections, whatever the vehicle in his case may be, 

In our view s. 11 (1) (e) of the 1956 Act is irrelevant in considering 
the above point. Its only effect is to ensure the application of s. 2] 
to cyclists charged with dangerous and careless driving as if they were 
drivers of motor vehicles, they being the persons mentioned in ss. 11 
and 12 of the 1930 Act. 


20.—Water— Riparian rights—Discharge of sewage effluent to river. 

My council have acquired a plot of land for housing development, 
one of the boundaries of which abuts on a river; in the conveyance 
the following clause appears: 

“For the avoidance of doubt it is hereby agreed that no part of 
the . . . river bordering on the westerly boundary of the property 
hereby conveyed ... shall form part of the property hereby 
conveyed. Provided always that this clause shall not be deemed 
to limit in any way whatsoever such rights as shall become vested 
in the purchaser under the general law or otherwise by virtue of 
his riparian ownership in any other part of the said river under 
these presents.” 

The estate owner now claims the right to prevent the discharge 
into the river of purified sewage effluent from houses to be erected 
by the council on the land, claiming that such action may injuriously 
affect his property downsteam. 

The approval of the rivers board has been obtained subject to 
the effluent being maintained at a specified standard; there is no 
public sewer available. 

1. Can the estate owner prevent the proposed discharge? 

2. Are you able to quote any case law? 

3. Could the council exercise their compulsory purchase powers 
under part V of the Housing Act, 1936, to acquire the bed of the 
river (or half of it) where it abuts upon their boundary ? 

4. If the answer to 3 is “‘ yes ’’ could they then discharge the effluent 
into the river? PorRIN. 

Answ 

- No, in our opinion. The doe of clean water into a river 

is Hs riparian owner’s right. 

2. See Durrant v. Branksome U.D.C. (1897) 61 J.P. 472. 

3. and 4. Yes, but this would not increase their powers of discharge. 
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